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Abstract

The primary aim of this thesis is to identify a coherent legal principle to establish a novel duty
of care for corporate human rights violations and environmental damages. This research will
examine whether tort and civil law offer better accountability and remedies for victims of
corporate human rights abuses. Over the course of the doctoral studies, this study has attempted
to carry out an in-depth and critical analysis of the concept of corporate accountability.
Moreover, a fundamental part of this research is devoted to examining the extent to which
international criminal law influences international human rights law in its use of tort law and
civil law remedies. Finally, this study attempts to set out a theoretical mechanism for duty of
care as well as a proposal for the establishment of a Hybrid International Transnational
Corporation Court that would have the potential to effectively interpret the concept of the

corporate duty of care under tort law.
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0.1. Research Methodology

Recent decades have witnessed the raising concerns about human rights violations. Some of
them are coming from the multinational corporations (MNCs)', which are argued to have no
international obligations and duties, due to the fact that state governments are unwilling to grant
them international legal standing?. The common disorder characterised by ineffectiveness of
the national state legislation to regulate MNCs and provide an adequate mechanism for
litigation against them has changed focus to the level of tort law, international law and treaties.
This doctoral thesis aims to examine whether tort law could be a more effective mechanism
against human rights violation and environmental damage caused by MNCs activities.

The key questions to address on are the following:

- What are the current mechanisms to bring litigation against MNCs for human rights

violation? Are they effective and successful? If yes or no, then why?; and

- Can international law, international criminal law, human rights law, multilateral treaty

and tort law be an effective mechanism to bring a successful litigation against MNCs
without infringing the sovereignty right of the state?

As it will be explained in the section entitled "Justification of Research Methodology," the
research methodology utilised is mainly represented by a doctrinal legal research on the above-
mentioned legal questions. This kind of research consists of an analysis of the relevant legal
doctrine and of the way in which it has been developed and applied. In particular, such a
methodology, which focuses on the systematic presentation and explanation of relevant legal
doctrines, has been selected because of the important role it plays in the development of new
legal concepts through the publication of conventional legal treatises, articles and textbooks.
The research will be conducted using techniques of qualitative analysis, which entail the
analysis and manipulation of theoretical concepts and are aimed at formulating innovative legal
tenets. Moreover, the doctrinal analysis will be carried out taking into consideration all the
relevant external factors so to examine all the legal questions at stake in its proper historical or
social context. Finally, due to the inherent transitional nature of corporations, the research will
be carried out using a comparative approach. In addition, having highlighted the limitation of

the research methodology below, it is argued in this thesis that combining doctrinal legal

! Nicolds Zambrana Tévar, ‘Shortcomings and Disadvantages of Existing Legal Mechanisms to Hold
Multinational Corporations Accountable for Human Rights Violations’ (2012) 4 (2) Cuadernos de
Derecho Transnacional 97, 410.

2 Antonio Cassese, International Law in a Divided World (Oxford University College 1986).
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research, socio-legal research and comparative research method, will enable the study to
resolve the limitation and deficiency in these research methods and the research findings.

This thesis is composed of in-depth analysis of advantages and disadvantages of
international law, international criminal law, human rights law, soft law and MNCs operation,
its effect on livelihood and environment of indigenous people along with review of United
Nations and Non-governmental organisations data of MNCs human rights violations and legal
arguments in selected litigation and dispute settlement cases, including the Alien Tort Act,

Kiobel v Royal Dutch Petroleum Co. case’.

0.2. Research Gap

In the light of findings regarding MNCs’ economic activities to pursue profit
maximisation, it is extremely difficult to ignore the existence of MNCs human rights violations.
Arguably, these unjustifiable violations are attributed to two failing factors in international law.
The first factor is the orthodox approach to international law “sovereignty of state”, which
views international human rights law as a tool, developed to protect individuals from
indiscriminative use of a state power. However, this approach does not consider private entities
such as MNCs.* A key issue of this doctrine and a major drawback in establishing an effective
mechanism to regulate the conduct of MNC:s is that international law does not recognise nor
does embrace a non-state actor ‘by imposing accountability directly on a state only for the
direct violation of human rights, including corporations’.’

This view has been adopted decades ago because the fundamental principle of a treaty
in conjunction with a state sovereignty is to impose human rights obligations on a state to
ensure that it upholds human rights obligations within its jurisdiction. The increasing number
of MNCs human rights violations has demonstrated that the orthodox approach to international
law is invalid in contemporary international community and does not give adequate protection

for human rights and the environment.

3 Kiobel v Royal Dutch Petroleum Co., 133 S.Ct.1659 (2013) <http://www.supremecourt.gov/opinions/12pdf/10-

1491 I6gn.pdf> accessed 22 February 2015.

4 David Kinley and Junko Tadaki, ‘From Talk to Walk: The Emergence of Human Rights Responsibilities for
Corporations at International Law’ (2004) 44 (4) Virginia Journal of International Law 931
<http://papers.ssrn.com/sol3/papers.cfm?abstract id=923360> accessed 9 June 2015.

5 Andrew Clapham and Scott Jerbi, ‘Categories of Corporate Complicity in Human Rights Abuses’ (2000) 24
Hastings International & Comparative Law Review 339.
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This view could be further supported by Suter’s notion,® which explains an important
indication of the end of the so-called Westphalian system that has been the backbone of
international legal philosophy. These changes have signified the destruction of national
sovereignty and the reduction of national government power to MNCs and other international
institutions. These changes also show that the world has moved from the orthodox approach
and the Westphalian system, which view state as a core aspect of international law, to a world,
where national borders are less significant in terms of exercising national interest in an
economic concept.

The second factor is that international legal system (in this thesis international law
consists of the rules and principles of general application dealing with the conduct of States
and of international organisations in their international relations with one another and with
private individuals, minority groups and transnational companies)’ and legal scholars
understand “corporate law as a custom that has been practically and completely a domestic
affair”.® Consequently, human rights obligations of corporations under the so-called domestic
law are not usually contained in corporate or commercial law themselves, except in most areas,
such as anti-discrimination, workplace health and safety, and labour. However, even though it
could be contested that these rights are enshrined in some domestic commercial law, its
effectiveness is still unclear and the evidence of its enforcement is yet to be seen. In this view,
one could conclude that this incorporation could be best described as ineffectual due to the fact
that these rights do not exist in a state, where MNCs’ conduct violates rights of the local people
on a larger scale, for example, in developing countries.” Another problem in the literature on
international law and human rights, which has been mostly ignored by legal scholars and
judges, is the phrase ‘human dignity’ in the preamble of the UDHR 1948. It has asserted that
‘whereas recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the world’.!°
Thus, if a ‘human dignity’ is given a broader interpretation, then accountability of MNCs

human rights violations under international law could arise under it, regardless of the

6 Keith Suter, ‘Globalization and the New World Order’ (2006) 288 (1683) Contemporary Review 420.

7 Martti Koskenniemi, ‘What is International Law For?’ (2003) 3 International Law 32-57.

8 David Kinley and Adam McBeth, ‘Human Rights, Trade and Multinational Corporations’ in R. Sullivan (ed),

Business and Human Rights: Dilemmas and Solutions (Greenleaf 2003) 52, 68.
<http://www.thehindubusinessline.com/opinion/columns/c-gopinath/mncs-accountability-a-burning-

issue/article4304725.ece> accessed 10 June 2015.

10 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA res 217 A (III) (UDHR)

<http://www.un.org/en/documents/udhr/> accessed 10 June 2015.
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requirements of customary international law, as it does so in the preamble by including
everyone to respect and uphold human dignity.

One more problem is the theoretical concept of sovereignty, it has created two
distinctive problems in regulating MNCs: the regulatory approach of MNCs at international
level and the establishment of international forum with jurisdiction that can be enforced and
binding at national level.

Also, the doctrine of sovereignty was developed in two distinctive scopes, internal
sovereignty and external sovereignty.!' The legal concept behind the doctrine establishes that
a person or political organisation can have sovereignty over a particular society or nation within
its territory. However, this rigid and outdated approach in determining matters beyond state
jurisdictions has brought this legal concept into disrepute that serves as an impediment to
impose human rights accountability on MNCs. As illustrated above, together these four defects
create accountability gap because many legal mechanisms, scholars, and judges have failed to
recognise that MNCs are capable of bearing some sort of legal liability that arises through the
development of globalisation, MNCs economic and political power. The rise in MNCs power
and the lack of an effective mechanism to hold them accountable for human rights violations
linked to their operations have exposed the failure of the current approach to corporate
accountability and remedy.

The nature of MNCs accountability and remedy remains unclear, leaving victims with
no remedy and a long term protection under both domestic and international law. This indicates
a need to understand the various perceptions of MNCs accountability concept that exist
among the current voluntary legal mechanism. This will help to counterbalance the two
fundamental gap in accountability between state and non-state actors human rights liability,
environmental obligation and the gap between the ability for investment capital to flow freely
across border and the constraints on state enforcement of human rights obligations that follow
those investment.

The existing notion of MNCs legal accountability fails to resolve the contradiction
between state and non-state actor obligation under international law. It has also failed to
elaborate and extended human rights accountability to cover the whole range of economic
actors, states as well as non-state actors but rather enforce the original notion and design of the

international human rights system that placed the primary duty on states to protect human

' David Held, ‘The Changing Structure of International Law: Sovereignty Transformed?’ in Held D and McGrew
A (eds), The Global Transformation Reader: an Introduction to the Globalization Debate (Polity Press
2003).



rights, but not corporation, such as the Guiding Principle.!? Such approaches, however, have
failed to address any of the issues regarding accountability and remedy for victims of human
rights violations by MNCs, hence the aim of this research through the fundamental questions

is to attempt to address human rights impact of MNCs through tort and civil law system.

0.3. Literature Review

This section briefly reviews the existing literature concerning international law, human
rights law, MNCs and their economic activities to provide the academic background for further
analysis to examine the chosen issue on corporate accountability for human rights violations
and environmental damages. In considering legal options to establishing the liability of a parent
company, the study uses an innovative legal doctrine: “duty of care,” to determining factor in
assigning liability; how to define control; and, whether it must be proven or can be assumed in
court. Even though the notion of duty of care is an old legal principle under Common Law, this
innovative approach will allow victims and advocates to establish liability for MNCs human
rights violations and environmental damages. This innovative approach will fill the existing
gap in corporate accountability at both national and international level. It will also resolve the
deficiency in the literature and books, on the concept of corporate accountability and the
mechanism require to establish liability for both parent corporation and subsidiary.

Although extensive research carried out on MNCs economic activities have shown a
gigantic growth by overcoming many social and economic obstacles, economic inequality and
injustice in the world have increased substantially in the last century'>. MNCs behaviour, lack
of international enforcement of human rights and bad governance at national level led to a
‘venomous circle of poverty’, a self-enforcing process of social destitution that a state can
hardly overcome by itself!*. The question is how to address MNCs human rights violations and
protect rights of indigenous people and the environment for future generations, while rewarding
MNC:s for their investments.

In the history of MNCs development and human right violations, there has been an
inconclusive argument and a litigation strategy that gives appropriate redress to the victims of
human rights violations. Hence, as observed in the previous section above, MNCs have the

power to control humans or violate their rights, to monitor natural and financial resources more

12 John Gerard Ruggie, ‘Business and Human Rights: the Evolving International Agenda’ (2007) 101(4)
American Journal of International Law 819, 40 <
http://www.jstor.org/stable/40006320?seq=1#page_scan_tab_contents> accessed 13 August 2016.

13" <http://openpolitics.ca/tiki-index.php?page=economic+injustice> accessed 22 February 2015.

14 Partha Dasgupta, An Inquiry into Well-being and Destitution (Oxford Clarendon Press 1993).
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than some of the host states.!®> This can be seen as the example of a national state inability to
exercise and regulate its national resources under the principle of Permanent Sovereignty of
National Resources.'®

Past evidence such as Guatemala suggests that this power and influence is an attempt
to manipulate or overthrow host governments.!” Thus, environmental damages cases, such as

the Exxon,’® the Prestige'®, the Bhopal case?®® and the Doe v Unocal’’!

are just a few examples.
As noted above, MNCs do violate human rights in various ways, directly by aiding in violation,
failing to stop violations, remaining still in violations for their own benefits, operating in
environment with a documented human rights violations,”> murder, torture, rape,
environmental damages, compulsory relocation of communities, forced labour, health risk.?
Yet, they may go unpunished and the victims are left without adequate redress, if the ultimate
offender is just an abstract legal personality, whose headquarters’ location and the real owners
or the directors are nowhere to be found. The rise of these violations is a link to the current
approach of regulating MNCs, which, however, has failed to address the issue of human rights
violations by MNCs (soft law).

Ever since the 1970s, several intergovernmental organisations have developed
voluntary guidelines, declarations and corporation code of conduct to regulate MNCs. Among
them are the OECD (the Guidelines for Multinational Enterprises, 1976), the ILO (the

Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy)

and the UN (UN Global Conduct). Even though one could see this as a major step in the right

15 Brad J Kieserman, ‘Profits and Principles: Promoting Multinational Corporate Responsibility by Amending the
Alien Tort Claims Act’ (1999) 48 (3) Catholic University Law Review 881.

16 UNGA, Permanent Sovereignty over Natural Resources (adopted 17 December 1973) A/RES/3171
<http://www.refworld.org/docid/3b00f1c64.html >accessed 21 July 2015. See also Petra Glimplova,
‘Restraining Permanent Sovereignty over Natural Resources’ (2014) 53 Enrahonar: Quaderns de
Filosofia 93.

17 Peter T Muchlinski, Multinational Enterprises & the Law (2nd edn, OUP 2007).

18 Exxon Shipping Company v Grant Baker, 554 U.S. 471 (2008).
<http://www.supremecourt.gov/opinions/07pdf/07-219.pdf> accessed 23 June 2015.

19 Fanch Cabioc'h, ‘Erika vs Prestige: Two Similar Accidents, Two Different Responses. The French Case’ (2005)
1 International Oil Spill Conference Proceedings 1055, 1061.

20 Union Carbide Corporation v Union of India etc [1989] SCC (2) 540.
<http://www.cseindia.org/userfiles/scbhopal4.pdf> accessed 23 June 2015.

2l Doe JI v Unocal Corp 395 F.3d 932 (9th Cir 2002) 942 <https://www.escr-net.org/docs/i/1054008> accessed
23 June 2015.

22 Andrew Clapham and Scott Jerbi, ‘Categories of Corporate Complicity in Human Rights Abuses’ (2000) 24
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direction, the main limitation of the soft law is that these guiding principles are directed not at
corporations themselves but at national governments, whose duty is to implement them on
corporations. Nonetheless, the ILO principles are the only guidelines that include applicable
instruments precisely to scrutinise corporate behaviour. 2*

The OECD’s 1976 Guidelines for Multinational Enterprises are endorsements
addressed by national governments to MNCs, working in or from the 33 observing states.?’
The Guidelines offer a voluntary principles and standards to regulate business activities that
contain applicable law. Their objectives are to affirm that the activities of these enterprises are
synchronised with governmental policies, to reinforce the foundation of shared assurance
between corporations and communities in which they work, improvement of FDI and
contribution to a sustainable development by MNCs.?¢ Thus, it was (as reviewed in 2002)
submitted that an enterprise must “respect the human rights of those affected by their conduct
constant with the host state government’s international obligations and commitments”.?” The
point to note here is the word “constant” in the guidelines, which means that national
governments are obliged to implement laws to regulate the conduct of MNCs.

Baade clarifies that the follow up procedures of the guidelines establish the mandatory
of state practice because of the monitoring body, the Communities on International Investment
and Multinational Enterprise (CIIME) that consists of representatives from member states.?®
Contrary, judgement from the CIIME is ignored by member states.?’

Furthermore, the guidelines propose that an enterprise contributes to policies of non-
discrimination with regards to work, to the effective prohibition of child labour, and the
eradication of all forms of forced or compulsory labour. Likewise, the commentary to the
guidelines illustrates that observing domestic law is a primary duty for corporations.
Conversely, the guidelines are complementary principles expressing standard of behaviour for
a non-legal personality.* Firstly, it is a major problem with the guidelines apart from its non-

binding nature. Secondly, the OECD’s adopts the view that the national laws of a host state are

24 International Council on Human Rights Policy, ‘Beyond Voluntarism: Human Rights and the Developing
International Legal Obligations of Companies. Summary’ (2002) 74
<http://papers.ssrn.com/sol3/papers.cfm?abstract id=1553201> accessed 24 June 2015.

25 <http://www.oecd.org/daf/inv/mne/201 lupdate.htm> accessed 24 June 2015.

26 Guidelines for Multinational Enterprise (2011)
<http://www.oecd.org/investment/mne/roundtableoncorporateresponsibilitytheoecdguidelinesformultin
ationalenterprisesanddevelopingcountries-buildingtrust.htm> accessed 24 June 2015.

27 Ibid.

28 Hans W Baade, ‘The Legal Effects of Codes of Conduct’(1980) in Norbert Horn (ed), Legal Problems of Codes
of Conduct for Multinational Enterprises (1980) 4.

2 Ibid.
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adequate to regulate the conduct of MNCs, which in reality is ineffectual. The guidelines’
principles have followed the orthodox doctrine of international law to impose international
legal obligations on a state, thus, based on these defects, it can be concluded that not only the
voluntary nature of the principle is problematic, but it also fails to acknowledge difficulties a
host state faces to regulate the conduct of MNCs. These guidelines have no enforcement
mechanism nor do they illustrate procedures that national governments must take to apply them
to corporations, and they have also failed to offer appropriate channels for compensation
victims of corporate human rights violations and environmental damage. Considering
voluntary nature and lack of enforcement, these guidelines are just another inefficacious
principles, a contributory attempt to move the debate from enforcement regulatory principle to
self-regulatory approach.

The ILO’s 1977 Tripartite Declaration of Principle Concerning Multinational
Enterprise and Social Policy is addressed to governments of member states, employers and
workers, organisations, and corporations (including multinational corporations) working in
their communities. The Declaration urges members to obey the UDHR 1948, the international
convents and the different core of labour-related rights.>! The Declaration was enhanced in
2002 when it included ILO Declaration on Fundamental Principles and Right at Work.>? This
declaration provides protection for freedom of associations, the right to collective bargaining,
and abolished discriminations, forced labour, and child labour. On the other hand, it does suffer
on many grounds and its impact on corporations’ behaviour is yet to be seen or documented.
Hence, from a critical analytical interpretation of the OCED Guidelines and ILO Declaration
can barely be considered as meddling on states or corporations. Also in addition to its non-
binding nature, the observing institutes do not work as judicial or quasi-judicial institutes rather
their characters are restricted to the explanation of the instruments.

Their observations do not amount to exact conclusions of corporations’ wrongdoings
and their identities are held private, which means they protect them from public examination
and humiliation.*® Likewise, although the Guidelines and the Declaration encourage MNCs to
respect internationally recognised human rights customs, they instantly uphold the supremacy

on national government. Accordingly, they can do nothing to stop host nation from

31 ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (1977) 8

<http://www.ilo.org/empent/Publications/ WCMS 094386/lang--en/index.htm> accessed 25 June 2015.
32 ILO Declaration on Fundamental Principles and Right at Work (1998) 2 <http://www.ilo.org/declaration/lang-
-en/index.htm> accessed 26 June 2015.




implementing a flexible labour law and environmental standards, and MNCs cannot be held
accountable for taking advantages of such standards. Based on this statement, the thesis shall
argue that these principles are just another flaws created by the orthodox legal scholars, without
any fundamental objectives and conclusions, to shift the burden of legal accountability of
corporation to states.

Drawing on an extensive range of sources, the UN Global Compact is another soft law
instrument focused at MNCs. Even though it is observed as a rigorous code of conduct, its aim
is to encourage corporations to “embrace and enact” 10 core principles linked to respect for
human rights, anti-corruption, labour rights, and protection of the environment, together
through their specific business operations and assisting complementary public policy
inventiveness. These Principles are derivatives from the UDHR 1948, the ILO’s Declaration
on Fundamental Principles and Rights at Work, the Rio Declaration on Environment and
Development, and the UN Convention against Corruption.

Now, even though there are 8,320 companies, 170 countries and 30,736 public reports®*
so far, the lack of independent monitoring and enforcement mechanisms with appropriate
redress and punishment for the wrongdoer has limited the ambition of the Global Compact and
its effectiveness of protecting communities against human rights violations. On the other hand,
it is true that the UN explicitly recognises that it does not have the mandate or the ability to
observe and examine corporations’ operations,®® yet the question is if it is so, then why does
the UN push forward this agenda? As one of the concerns of the Global Compact is that
corporations can and do continue to violate human rights while still being members of the
Global Compact,*® such as Shell Dutch, Rio Tinto, Nike and many others. The basic objective
of the Global Compact is inconclusive and weak. Another problem with the UN Global
Compact is that corporations can or do use it for PR purposes while in reality it never
implements nor does not take any measure to uphold human rights or any international norms.
The perfect example of this is Kasky v Nike,>” when it was established that Nike made a false

statement about its corporate code of conduct in an advertisement.

34 Ibid.

35 Joshua Karliner and Kenny Bruno, ‘The United Nations Sits in Suspicious Company’ (2000) International
Herald Tribunal 10.

36 Lawyers Committee for Human Rights, ‘United Nations Global Compact on Corporate Accountability’ (2003)
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accessed 28 June 2015.

37 Kasky v Nike 539 U.S. 654 (2003) < https://www.law.cornell.edu/supct/html/02-575.ZC.html> accessed 28 June
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Contrary to the drawback of this concept, supporters of the Global Compact have
argued that it is more than just an instrument of speechmaking. Thus, it has raised the awareness
of the problem within corporate world and the UN organisation, which they submitted as a vital
step forward but it is nothing more than that.®® Even though supporters have made a valid
argument for the Global Compact, the key problem with it is that it failed to monitor and
examine corporation’s compliance. Therefore, this thesis asserts that, the Global Compact is
similar to other voluntary guidelines and has no significant bearing on corporations or
behaviour change in corporations but rather it has opened the floodgate for corporate double
standards and avenue for new PR business.*

A good example of this is Shell's statement of general business principle,*® which was
acknowledged in the 1976 and reviewed in 1997 in line with public interest in human rights
and the notion of a sustainable development. Whereas Shell perceives this responsibility to
society as incorporating a precise support to the basic human rights in relation with the
authentic character of its business and to provide a proper mechanism for health, safety and the
environment in consistent with its pledge to back sustainable business practice.*! However, in
the heart of this principle lies Shell’s biggest flaw in corporate code of conduct, as it was
investigated in 2003 Kiobel Case. It was acknowledged in the confidential report as part of
Shell’s determination to assist in developing peace and security strategy in the Niger Delta,
Shell fed violence in the area and it did that continuously till 2009.%* Shell is just a tip of the
iceberg, there are numerous corporate codes of conduct in conjunction with the new rapidly
developing corporate social responsibility, which so far has proved to be another way to make
money and PR opportunity for business. Hence, it is very difficult to see how corporate
guidelines without any international or external enforcing mechanism, effective monitoring,
and binding obligations can be effective instruments for ensuring corporate uphold to human
rights and international norm.

Analysing the soft law mechanisms, such as the Guidelines for Multinational
Enterprises, the Tripartite Declaration of Principles concerning Multinational Enterprises and

Social Policy, the Global Compact and corporate codes of conduct, it is perfectly adequate to

38 Andrew Fenton Cooper, John English, and Ramesh Chandra Thakur (eds), Enhancing Global Governance:
Towards a New Diplomacy (UN University Press 2002).
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content-packages/corporate/sgbp-english.pdf> accessed 28 June 2015.
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conclude that in reality they have achieved diminutive substance, partially due to their non-
binding nature and the absence of a meaningful enforcement and implementation mechanisms,
redress mechanisms for victims and sanctions for a substantial violations. There is no doubt
that they have increased awareness of MNCs human rights violations but as the validity, impact
and the implementation on corporations are crucial to their existence, it shall be concluded here
that the guidelines are ineffective.

In 2005, after the UN has failed to support the initiative of the UN sub-Commission on
the Promotion and Protection of Human Rights, which was called Norms of the
Responsibilities of Transnational Corporations and other Business Enterprise with Regards to
Human Rights norms,** the UN Commission on Human Rights adopted resolution 2005/69,
seeking the Secretary General to nominate a Special Representative on the issue of human
rights and transnational corporations and other business enterprises for the first two years.**
The following year Kofi Annan appointed Professor John Ruggie to develop a concept to
address MNCs and human rights violations, when the UNHRC was formed in 2006. Ruggie
developed the responsibility to protect framework that was based on the UN concept of
Responsibility to Protect.*® The concept presents three pillars for examining the respective
obligations and responsibilities of individuals with regard to human rights.*¢

Undoubtedly, Ruggie’s Guiding Principles have not only clarified MNCs and human
rights duties but also highlighted some important issues regarding corporations and human
rights. However, the author’s view on human rights abuses lacks on a substantial grounds.
Firstly, it does not provide clear mechanisms for cases when national states are reluctant or
incapable to protect citizen from human rights violations by MNCs. Secondly, the major
concern is the endorsement of corporations’ own assessment of human rights violations and its
impact on the communities they operate. This view is inconclusive and also the fact that
corporations must assess their own human right abuses highlights a significant lack of direction
and the willingness to create an instrument that can conduct independent corporation

assessment or auditing corporate human rights abuses.

43 UN Sub-Commission on the Promotion and Protection of Human Rights, ‘Norms of the Responsibilities of
Transnational Corporations and other Business Enterprises with Regards to Human Rights’ (26 August
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Finally, while the majority of the international community has welcomed the Protect,
Respect Protect and Remedy Framework, it has not offered more than its predecessors have.
Its voluntary nature remains questionable and it lacks legal mandatory or legal mechanism to
address the issue raised in the concept itself making one to doubt the fundamental objective of
the principle. Therefore, this study shall reject these guiding principles based on failures
highlighted above but it does acknowledge that the guiding principles have created an
environment where legal enforcement or future international regulation is debatable. Also, it
provides significant explanations and recommendations for how states should work together to
avert human rights abuses.

The U.S. ATCA 1789 is a classic example of a domestic law with extraterritorial
jurisdiction that is capable of holding MNCs liable for human rights violations in a foreign
country.*” The Act permits US District court to hear civil proceedings of foreign citizens for
damages caused by MNCs’ business operations “in violations of the law of nations or a treaty
of the US”.*® In the US, there are other federal acts that allow proceedings in the US court for
the violations of human rights in foreign country, such as RICO* and the TVPA,**which offer
some extraterritorial capability in regards to human rights violations but only indirectly with
regards to RICO.%! Likewise, in Australia extraterritorial legislation passed to prevent sex
tourism, such as Part IIIA of the Australia Crime Act 1914 (Cth).

Furthermore, it could be noted here that a suggestion for the enactment of law dealing
directly with corporate activities in a foreign country is enshrined in common law jurisdiction
in Australia, the U.S and since recently in the UK, but none of these laws are yet to make it in
the status books and the reason for that is still not clear. Likewise, it could be seen that
developed country’s refuse to allow its national courts to be a new platform to bring litigation
proceeding against corporations. Adding to the discussion, it was observed in Belgium that

courts have the capability to hear cases of human rights violations by anyone or against
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anybody, anywhere in the world,>? but this concept has come under constant attack in previous
years about its scope and application. Together these defects highlight that corporations have
power and ability to lobby home state government to amend judicial jurisdiction and
international politics and international relations.

It is very important to note that the ATCA offers an anachronistic jurisdiction of human
rights violations by MNCs. However, the increasing caseload of ATCA proceedings
demonstrates that it is likely to depiction violations of human rights by MNCs to the consistent
examination and eventually to wider public criticism. It can be noted that its jurisprudence is
fragmented, lacks consistency and is too ambiguous. Nonetheless, no case has been decided on
its merit and the US Supreme Court has not determined the scope of ATCA and its practical
content and the reason for this is yet to be clear but rather created an uncertainty in ATCA
application. In addition, Earthrights International has observed that Bush administration and
some members of Congress planned to restrict the application of ATCA on corporations.>
Based on this evidence, it can be submitted that the ATCA is the only legal mechanism that is
able to hold corporations accountable for human rights violations and offers appropriate redress
for victims, if the national court permits it.

Nonetheless, the ATCA’s aim to hold corporations accountable for human rights abuses
abroad does suffer from a number of technical and practical limitations. Firstly, the act was
never designed to hold corporations accountable for human rights abuses since it was enacted
200 years ago. Secondly, it is common that all national courts work in an extraterritorial
manner, although it is less substantial for the operation of ATCA, the cost is also a limitation
factor. The third restriction on the ATCA is that courts adopt a narrow interpretation of human
rights violations that falls within its jurisdiction. Thus, human rights standards that establish
Jjus cogens norms would qualify, as well as all customary international law.>* However, Joseph
stresses that while some egregious human rights abuses fall within the realm of legislation such
as torture, summary executions, sexual assault, war crimes and crime against humanity, forced
labour, and slavery, others are included only if they are methodical, and some are not included,
such as environmental damage, forced prison labour, expropriation of private property and

restriction of freedom of speech.’® This means that application of jus cognes or customary
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international norms does not have a similar significant effect on ATCA as other national and
international laws.

In addition, ATCA is restricted by state action requirements. Thus, a none-state action
can only be accountable under ATCA, if they act in accordance with the state official or with
significant state assistance.’® This is a significant setback for ATCA, as the establishment of
state action requirement and state assistant is problematic in most ATCA cases. The final
limitation of the ATCA is the court ability to establish jurisdiction over a foreign perpetrator
as with all courts. The US courts have authority to decide whether or not there is a sufficient
link between the foreign corporations against which the ATCA case is brought and even that
majorities of cases have been dismissed for the lack of close relationship between the parent
company, the home state and subsidiaries.

The research shall conclude that the ATCA does suffer from many flaws and it is subject
to political and international relations between states government, but it does offer some good
on the merit of the fact. At the same time, ATCA does not offer a comprehensive solution for
human right violations by MNCs on a broader concept, especially when there is the likelihood
of the defendant to raise forum non conveniens, as a defence mechanism. Hence, this thesis
shall assert here that following all the previous arguments, none of the mechanisms does offer
adequate redress and process of bringing litigation against MNCs comparing to the ATCA.

Also, the international collective binding legal mechanism being discussed in this thesis
could be noted in Resolution of the 26™ session of the UN Human Rights Council in Geneva.’’
The resolution’s first draft was aimed to establish an intergovernmental working group with
obligation to intricate an international legally binding mechanism on MNCs and other business
enterprises with respect to human rights, while the second draft had an aim to assess the benefits
and limitations on legally binding mechanisms on MNCs.

Observing the treaty, it will help to address some of the dilemmas that victims face in
gaining access to legal remedy for human rights violations by MNCs. The treaty can do so in

two possible routes,>® a possible philosophy that can be drawn from the UN Convention against
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corruption (UNCAC).*® The first methodology could be observed whereby states commit
themselves to enact appropriate laws to ensure offenders found guilty of corruption are
prosecuted for a crime committed at home state and the host state.®® This approach also ensures
that state commit to work together in investigating and solving technical issues to enable
successful prosecution of offenders.’! Thus, it could be observed that such approach could
assist in addressing the problematic aspect of human rights violations by MNCs by adopting a
collective action at both national and international stages. Hence by doing so, all states shall
commit to enact a law with extraterritorial effect and it shall also help in addressing the
technical difficulties that arise with extraterritorial jurisdiction in a way that will encourage co-
operation. The second approach is creating an international mechanism or court that could hear
both civil and criminal claims against MNCs where it has been found that they violate the basic
human rights. This approach could be in the form of an international forum that could have
jurisdiction over MNCs operating in other jurisdiction or where the judicial system is very
poor.®? This fundamental legal approach follows the theoretical concept the thesis is attempting
to develop.

Following these trends, one could argue that the Business and Human Rights Treaty
could provide a mechanism that will assist in a collective and binding approach to human rights
violations by MNCs. In the context of enforcing legal obligation on MNC:s, it shall also be
contested here that the Treaty can provide the perfect platform for addressing human rights
violations by MNC:s.

Thus, without a doubt, the proposed Business and Human Right Treaty is a major step
forward to address human rights violations by MNCs. However, it could be argued that its
ratification and implementation could face many obstacles due to the current approach to
international legal system philosophy regarding state sovereignty. Also, it is imperative to note
here that, the current human rights courts or tribunals are incompetent to hear these cases,
because their complex nature is beyond the scope of the current human rights courts and

therefore, the Treaty could offer an appropriate solution for such cases.
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Contrary to the debate, it could be observed that the flaw in the Treaty is that other
business enterprises are all defined in the context of transnational element in the economic
activities but it does not take into account local businesses registered under domestic law.®
The question is does it mean that local businesses do not or cannot break human rights laws?
What about the role they play as subsidiaries? This position is not clear in the Treaty and
requires further clarification. In a broader concept, this research shall submit that even though
this view is valid, the Treaty does offer appropriate mechanisms for human rights violations.

Another argument raised against the treaty by Ruggie is the scope of any business and
human rights treaties. He condemns the resolution for being restrictive by focusing only on
MNCs. Ruggie also argues against the definition of the business enterprises, which, in his word,
renders the term redundant and purely rhetorical.** Even though there is an element of truth in
Ruggie’s argument, one needs to acknowledge the reason why international law might dedicate
explicit attention to MNCs. Another point to note is that, Ruggie acknowledges that an
increasing number of domestic companies conduct business operations abroad, thus, they have
an element of MNCs.® However, Ruggie’s argument contradicts some of his earlier objections
against the Treaty. Likewise, there are ongoing discussions and debates surrounding the Treaty
but this research shall not give a detailed analysis of it but shall conclude that Ruggie’s view
in conjunction of the development of his Guiding Principle is a fundamental failure of
international legal system approach to solving human rights violations by corporations. To sum
up, this study supports the Treaty and considers it as the first step towards a meaningful solution
for imposing human rights on MNCs, however argue in favour of corporate accountability

under tort and civil law.

0.4. Primary Legal Sources
To fulfil the goals of the research it is necessary to the analyse legal documents, such

as: UN Universal Declaration of Human Rights (1948) ®, Draft Principles On Human Rights

t67

And The Environment®’, Protocol to the African Charter on Human and Peoples' on the Rights

63 UNHR ‘Elaboration of an International Legally Binding Instrument on Transnational Corporations and Other
Business Enterprises with Respect to Human Rights’ UN Doc A/HRC/RES/26/9 (adopted 24 June
2014).

64 John G Ruggie Quo Vadis? Unsolicited Advice to Business and Human Rights Treaty Sponsors (9
September 2014) <http://www.ihrb.org/commentary/quo-vadis-unsolicited-advice-business.html>
accessed on 19 August 2015.

65 Ibid.

% <http://www.un.org/en/documents/udhr/> accessed 8 March 2015.

7 E/CN.4/Sub.2/1994/9, Annex 1 (1994).
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of Women in Africa®®, Rio Declaration on Environment and Development (1992)%°, UN
General Assembly Resolution 32817°, International Covenant on Economic, Social and
Cultural Rights (ICESCR)’!, and the Convention on the Elimination of All Form of
Discrimination Against Women’? that is intended to be ratified by states but not binding, GATT
1994, Rome Statute of the International Criminal Court 1998 and cases involving MNCs and
indigenous people.

The case study will be conducted on cases dealing with violation of human rights, such
as The Alien Tort Act, Kioble v.Shell”® Sahu v. Union Carbide’* Maynas v. Occidental”® Doe I
v. Unocal Corp’® and Defending the TIPNIS Indigenous Territory’’ etc.

0.5. Secondary Sources

The purpose of the secondary literature is to uncover key areas on which legal scholars
debate focuses on, such as analysis of:

- MNCs legal identity under international law’®: whether litigation can be brought under
international law;

- MNCs participation in international law:”® analysing MNCs contribution to building
international law and effective exercise of their rights under it;

- MNCs operations®’, contribution towards global economy®! and economic benefits®?:
how MNCs have improved the life of indigenous people and society through investments and

economic activities;

% Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo, CAB/LEG/66.6 (Sept. 13, 2000);
reprinted in 1 African Human Rights Law Journal 40, Entered into Force Nov. 25, 2005.

% Rio Declaration on Environment and Development (1992).

70 <http://investmentpolicyhub.unctad.org/Download/TreatyFile/2778> accessed 5 March 2015.

"I'UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December
1966, United Nations, Treaty Series, vol. 993, p. 3, <http://www.refworld.org/docid/3ae6b36¢c0.html>
accessed 5 March 2015.

72 <http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm> accessed 5 March 2015.

3 Kiobel v Royal Dutch Petroleum Co., 133 S. Ct. 1659 [2013] <http://www.oyez.org/cases/2010-

2019/2011/2011 10 _1491>accessed on 8th March 2015.

" Sahu v Union Carbide Corp., 548 F. 3d 59 - Court of Appeals, 2nd Circuit 2008.

5 Carijano v Occidental Petroleum Corp., 643 F.3d 1216, 1228 [2011] 9th Cir.

76 Doe I v Unocal Corp., 963 F. Supp. 880 (C.D. Cal. 1997).

77 <http://www.earthrights.org/legal/defending-tipnis-indigenous-territory >accessed 9 March 2015.

78 Jan Wouters and Anna-Luise Chané. Multinational Corporations in International Law (2013).

" Wolfgang Friedmann. The Changing Structure of International Law (1964) 230

8 Nicolas Zambrana Tévar, ‘Shortcomings and Disadvantages of Existing Legal Mechanisms to Hold
Multinational Corporations Accountable for Human Rights Violations’ (2012) 4 (2) Cuadernos de
Derecho Transnacional 397, 410.

81 Promoting a European Framework for Corporate Social Responsibility, European Commission Green Paper
(2001) <http://www.csr-in-commerce.eu/data/files/resources/717/com_2001_0366_en.pdf> accessed 22
February 2015.

82 Jan Wouters and Leen Chanet, ‘Corporate Human Rights Responsibility: A European Perspective’
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- bad governance and governments’ attitude towards MNCs®*: lack of good governance,
corruption and its impact on litigation against MNC:s;

- international organisations attitude towards MNC, UN®, OECD®, ILO®and
European Union®’: international organisations are reluctant to enforce human right convention
and treaties on MNCs as well as corporate social responsibility under international law;

- The Alien Tort Act : proceeding against MNCs under the Alien Tort Act; and

- human rights violation by MNCs®’.

0.6. Key Issues of Legal Argument

The lack of enforcement of corporate accountability did allowed developing countries (these
are the nations that have low living standards, undeveloped industrial base, and low Human
Development Index (HDI))*® governments to avoid implementation or ratifying international
law and human rights law. It is not only about the inadequacy or enforcement of international
law but economic and political power of MNCs®! and their legal identity under international
law. It could further explain how a group of non-state actors is generally perceived as one of
the driving forces of the global economy®? but fails to be recognised as legal personality under

international law.

A major criticism of this concept led to the development of Norms on the Responsibility

of Transnational Corporation and Other Business Enterprise with Regards to Human Rights®?

(2007) 6 North-western University Journal of International Human Rights 262.

8 Antonio Cassese, International Law in a Divided World (Oxford University College 1986).

8 UN Global Compact. (2000).

85 OECD Declaration on International Investment and Multinational Enterprise (1976).

8 ILO Triparitite Declaration of Principle Concerning Multinational Enterprise and Social Policy (1977)

8 Ibid.

88 Alien Tort Claims Act (ATCA), 28 U.S.C. §1350. The Judiciary Act is founded upon Article III, Section 1 of
the U.S. Constitution.

% Richard Meeran, ‘Tort Litigation against Multinational Corporations for Violation of Human Rights: An
Overview of the Position outside the United States’ (2011) 1 City University of Hong Kong Law Review
3 <http://heinonline.org/HOL/LandingPage?handle=hein.journals/ciunhok3 &div=5&id=&page>
accessed 01 December 2014.

% Nuno Teixeira, Bruno Rafael and Pedro Pardal, ‘Internationalization and Financial Performance: A Success

Case in Portugal’ Handbook of Research on Entrepreneurial Success and its Impact on Regional

Development (2016). Also, “Nations with a lower standard of living, underdeveloped industrial base, and low

Human Development Index (HDI) relative to other countries.”

o Janet Dine, Companies, International Trade and Human Rights (Vol. 4. Cambridge University Press 2005)

92 Robert W Cox, ‘Labor and the Multinationals’ (1976) Foreign Affairs, 344, 365.
<http://www.jstor.org/discover/10.2307/200395767sid=21105965224613 &uid=2 &uid=3738032 &uid=
67&uid=3&uid=5910784&uid=40999&uid=41001&uid=62> accessed 22 February 2015

%3 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to
Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003).
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as the Declaration of Human Rights 1948 is not directly binding for state or MNCs’*. It has
been long contended that under domestic law legal person such as companies should have a
legal obligation. Under international law, there is no universal rule that companies are or should
be responsible for their transnational unlawful act as observed in the application of The Alien
Tort Act in Kiobel v Shell case®.

It is difficult to explain the theoretical concept on international law enforcement, but it
might be related to the probability that all states are perceived to observe all principles of
international law and almost all their duties, all the time®® in good faith. A typical example is
ILO Convention No 29 on Forced Labour that gives national parties undertake to subdue the
use of force labour”’.

Convention against Corporation (1997) went further to address host state and home
state, which established jurisdiction not only over acts of bribery committed in their state but
also aboard”®. However, it does not address corporation directly for the unlawful act committed
outside its territory even though this infringes human rights on substantial ground.

Some multilateral treaties are directly applicable to companies. The 1966 Convention
on Civil Liability for Oil Pollution Damage makes available that owner of a ship shall be liable
for any pollution damage caused”. So does the Law of the Sea: it forbids not only state but
also natural and legal person from appropriating parts of the seabed or its minerals!®’. These
relationships may partly be explained by the bias behaviour of international legal system actors,
legal scholars and the power of MNCs. States may be reluctant to enforce international law and
principle of corporate social responsibility because of restraint and forces of globalisation,
states competition to attract MNCs investment, which leads to the race to bottom that
consequently weakened or strengthened their bargaining power of investment.

Other studies indicate that MNCs engaged in extractive industries like oil, gas and

101

diamonds, are particular persuaded to such collaboration with host state’”". Angola, Congo,

%4 Universal Declaration of Human Rights (1948) <http://www.un.org/en/documents/udhr/> accessed 26 February
2015.

% David P Stewart and Ingrid Wuerth, ‘Kiobel v Royal Dutch Petroleum Co.: The Supreme Court and the Alien
Tort Statute’ (2013) 107 (3) American Journal of International Law 601, 621.

% Lousi Henken, How Nations Behave: Law and Foreign Policy (Pracger 1968).

7 Convention Concerning Forced Labour (1930): ‘Each Member of the International Labour Organisation which
Ratifies this Convention undertakes to suppress the use of forced or compulsory labour in all its forms
with shortest possible time” art 1 (1).

%8 Convention on Combating Bribery of Foreign Public Official in International Business Transactions (1997) art
4 (2).

% International Convention on Civil Liability for Oil Pollution Damages (1969) art I1I.

190 UN Convention on the Law of the Sea (1982) art 137 (1).

101 Multinational Enterprise in Situations of Violent Conflict and Widespread Human Rights Abuses, OECD
Working Paper on International Investment, Number 2002/1, May 20012.
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Myanmar, Nigeria and Sudan are among the states highlighted in these studies. As the
evidence, it will be unacceptable for companies, distinct from other non-state actors should

102and

have or should not have obligation under international law. Why should individuals
armed opposition groups'®* have international legal obligations and companies that are more
powerful had none? This discrepancy could be attributed to the behaviour of the international
legal system, international communities and governments’ reluctance to impose obligations on
MNCs. Conceivably, what states are concerned about is that their sovereign power may be
threatened if MNCs are held accountable under international law. This could be observed in
Nigeria case against Shell, which could exemplify that Nigeria would not be happy if Shell has
been held under international law and ultimately exposing the dark side of Nigerian
government.

MNCs played a key role in the implementation of TRIPS!'*. Adding to this, individuals
are involved in various phases of WTO dispute settlement proceeding'® a development that
has already existed as the advancement of ‘public —private partnership’ in WTO litigation'%.
The increasing development of MNCs economic and political power is important at the
international level but also possesses a risk to the promotion of community interest'®’, the so-

called global public goods!®®

as highlighted in the literature. However, there is a question to
ask, why is an international legal system very reluctant to grant MNCs legal status while at the
other hand MNCs enjoy legal identity under international and human rights law'? to bring a
successful litigation against the state? The promotion of communities’ interest and self-interest
put the protection of human rights and the environment, its enforcement of core labour and

social standards at risk.

102 Rome Statute of the International Criminal Court (1998) art 6-8.

103 Additional Protocol II to the Geneva Convention 1949 (1977).

104 Susan K Sell, Private Power, Public Law: the Globalization of Intellectual Property Rights (Vol. 88.
Cambridge University Press 2003).

195 Christian Tietje and Karsten Nowrot, ‘Forming the Centre of a Transnational Economic Legal Order? Thoughts
on the Current and Future Position of Non-state Actors in WTO Law’ (2004) 5 (2) European Business
Organization Law Review 321, 351.

196 Gregory C Shaffer, Defending Interests: Public-Private Partnerships in WTO Litigation (Brookings Institution
Press 2003).

197 Bruno Simma, From Bilateralism to Community Interest in International Law (Martinus Nijhoff 1994).

108 Inge Kaul, Isabelle Grunberg and Marc Stern, Global Public Goods: International Cooperation in the 21st
Century (Oxford University Press 1999).

199 Jan Wouters and Anna-Luise Chané. Multinational Corporations in International Law (2013).
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0.7. Justification of Research Methodology

In order to fulfil the research goal set out in this thesis, it is necessary to study and
analyse current concept of MNCs accountability and remedy under international law, analyse
MNC:s history and economic power, the current concept of imposing legal accountability on
MNC:s, the doctrine of legal personality under international law, MNCs legal personality and
the United Nations Guiding Principles on Business and Human Rights (UNGPs), specifically
Pilar 2 and Pilar 3.

A vigorous analyse of Article 1, 2 and 3 of United Nations Universal Declaration of Human
Rights (UDHR) through statutory provisions and cases. A pivotal point of applying the
doctrinal method for this research is that it will allow examining international law, human rights
law, domestic law, the effectiveness of voluntary mechanism and case studies in the
development of human rights violations by MNCs at international courts, dispute, case law,
The US Alien Tort Act and remedy for victims of human rights violations.

For the purposes of this research the following legal documents will be analysed: UN
Universal Declaration of Human Rights (1948), Draft Principles On Human Rights And The
Environment, Protocol to the African Charter on Human and Peoples' on the Rights of Women
in Africa , Rio Declaration on Environment and Development (1992) , UN General Assembly
Resolution 3281, International Covenant on Economic, Social and Cultural Rights (ICESCR)
, and the Convention on the Elimination of All Form of Discrimination Against Women that
is intended to be ratified by states but not binding, Vienna convention on law of treaties 1969,
OECD Guidelines for Multinational Enterprises, Tripartite declaration of principles concerning
multinational enterprises and social policy (MNE Declaration) and other voluntary MNCs
accountability mechanism. It will also examine the leading cases in the research will be Kiobel
v.Shell Royal Dutch Petroleum, Sahu v. Union Carbide, Maynas v. Occidental, Doe I v. Unocal
Corp. and Defending the TIPNIS Indigenous Territory.

This study will incorporate previous comparative research to examine the different legal
principles in the different jurisdiction such as EU, US, UK, Australia, India and Netherlands to
establish corporate liability for human rights violations; particularly research carry out by

FAFO!'!? and the International Commission of Jurists (ICJ).!!'Existing literature on the subject

119Anita Ramasastry and Robert C Thompson, ‘Commerce, Crime and Conflict. Legal Remedies for Private Sector
Liability for Grave Breaches of International Law’ (2006) Oslo: Fafo Institute of Applied International
Studies.

! International Commission of Jurists, ‘Corporate Complicity and Legal Accountability, Report of the
International Crime, Geneva’ (Vols 1-4. 2008) < http://www.icj.org/report-of-the-international-
commission-of-jurists-expert-legal-panel-on-corporate-complicity-in-international-crimes/>  accessed
18 July 2016.
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of corporate liability for human rights violation will be review, which will enable the
formulation of a preliminary set off hypotheses about the nature of accountability, impediment
of corporate accountability, barriers to justice and accountability gap at national level. Past and
ongoing legal cases raising issues of corporate involvement in human rights violations will be
reviewed in an attempt to establish the extent to which these theoretical issues and problem are
reflected in practice.

The Business and Human Right Resource Centre!!? is a key source of information for
this research. Over the past decades and current legal cases where subjected to a side-side
comparison of cause action, the substantive and procedural issues raised and the outcomes in
the (if concluded) will be noted. Noting the distribution of legal proceeding (most of which
start at US Court), the outcome of individual country-specific survey collected by FAFO for
the purpose of the FAFO study (covering 16 different jurisdiction drawn from different regions)
shall be review against a pro forma set of question prepared specifically for the purpose of this
research to determine the extent of which tort law and civil law could provide appropriate
mechanism for MNCs human rights abuses.

Nevertheless, the doctrinal method is merely theoretical, and linking the research to the
social-legal method will give a deeper understanding of the law in theory and the law in
practice. Therefore, this research will be conducted in an integrated manner to address the law
and social dynamics relating to the inquiry. Socio-legal aspect of this research will cover the
examining complimentary of the law, cases, literature on MNCs and FDIs, MNCs economic
activities, MNCs human rights violations and their influence on indigenous people,
governance, governments’ attitude and the attitude of the international legal system including
the UN and NGOs.

The fundamental drawback of this method is the validity of information gathered and
its interpretation by the third party. How valid is the report by NGOs? Is it fair and honest or
is it politically motivated? However, this can be covered in further investigation. This will be
conducted through gathering data from specific MNCs, victims and corporation. The aim of
this is to understand what corporate accountability and remedy mean for victims of human
rights violations in specific countries across the globe. However, due to the lack of validity of
these information in the literature, it is imperative for this research to adopt third approach to

expand and verify the data gathered from all sources.

12 < hitps://www.business-humanrights.org/> accessed 30 June 2016.
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The study will review all leading MNCs cases, with particular attention to cases in
Nigeria, Chad, Congo, Peru, India, and Brazil as the settings. These countries were chosen
because of leading cases in MNCs human rights violations and their status in the global
economy as developing and emerging markets with a high level of FDI and MNCs investments.
The focus point of the cases study will be in Nigeria because of the new development in Kioble
case. This case will serve as an indicator and foundation for corporate human rights violations
cases; it will highlight some of the legal arguments and difficulties in implementing
international treaties and, most important, governments’ views and attitude towards MNCs in

developing countries such as these ones.

0.8. Research Method

This study aims to examine whether the tort law could be a more effective mechanism
to bring litigation against MNCs’ violations of human rights and the environment. In order to
fulfil this goal, the research will need to start studying and analyse international law and human
rights law through statutory provisions and cases. Therefore, the doctrinal research and social-
legal research will serve as the starting tool for the deep dive into the inquiry. Additionally, the
study will use comparative legal research method mainly to comparing national legal and
international legal systems, even if different forms of globalisation, such as Europeanization,
and an increasing recognition of non-state law, such as customary law, religious law or
unofficial law-making by international companies.'!® This is because the comparative legal
method will allow this study to examine the relationship between legal systems or between
rules of more than one system, their differences and similarities. Comparative legal research
method will also aid in comparing legal systems, and such comparison in this study will
produce results relating to the different legal cultures being analysed in this thesis. It will also
play a role in a better understanding of foreign legal systems and the application of international
law, both at national and international level. This research method is added to the methodology
adopted in this study because, in this age of globalisation and the complexity and
intertwinement of international public and private law, comparative research plays an
increasingly important role in international harmonisation and unification of laws, thereby

leading to more international cooperation and a better legal world order.

113 Harold Cooke Gutteridge, Comparative Law: An Introduction to The Comparative Method of Legal Study
and Research (Vol. 1. CUP Archive 2015).
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0.8.1. Doctrinal research
The word ‘doctrine’ is derived from the Latin ‘doctrina’ that means teaching,
knowledge or learning!!*. In terms of the legal research, this method covers legal notions and

principles of all types of cases, statues and rules!'!

0.8.2. Advantages
The research based on doctrinal method gives an accurate theoretical overview of the
legal system and opportunity to investigate a particular aspect of the law in question. Different

t'16 which is based

studies consider this method closely connected with the doctrine of preceden
on legal rules and judges’ decisions.

This method allows studying law and legal perceptions in different periods. The validity
gained from this method of research has dominated and influenced the 19™ and 20™ centuries
interpretations of law and legal scholarships. It tends to dominate legal research design'!” due
to it explicit consistency and well defined structure. Therefore, the use of doctrinal method as
a well-established approach in legal research enhances not only the investigation of the law
itself but also the development of the law through cases and judgements in this thesis.

A pivotal point of applying the doctrinal research for this research is that it will allow
examining international law, human rights law, treaties, conventions and case studies in the
development of human rights violations by MNCs at international courts, dispute settlements,

The Alien Tort Act, extraterritorial application of international law and national court

judgements.

0.8.3. Limitations

However, there is a substantial limitation on this methodology. The rigid structure of
doctrinal method turns to ignore the social dynamics and development of society as a whole. It
is merely theoretical, and linking the research to the social —legal methods will give a deeper
understanding of the law in theory and the law in practice. Therefore, this research will be

conducted in an integrated manner to address the law and social dynamics relating to the

inquiry.

114 <http.//web.archive.org/web/20100510202232/http://www.wordiq.com/definition/Doctrine> accessed 16
March 2015.

15 Terry C Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal Research’
(2012) 17 (1) Deakin Law Review 83

116 Terry C Hutchinson, ‘Doctrinal Research: Researching the Jury’ (2013) Research Methods in Law 7, 33.

117 Desmond Manderson and Richard Mohr, ‘From Oxymoron to Intersection: An Epidemiology of Legal
Research’ (2002) 6 (1) Law Text Culture 159, 161.
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Firstly, doctrinal research will involve rigorous study of international law, human rights
law, treaties, conventions, case study and dispute settlements, legal argument of cases and The
Alien Tort Act. However, such method will tend to overlook the practical aspect of the law.

Secondly, gathering information with this approach could generate a bias conclusion as
it will be impossible to verify the accuracy of the data and its sources. The time limit is another
considerable factor with this research method as it will involve gathering data from the UN,
UNCTAD, and UN Commission on Human Rights, ICJ, WTO, ICC and National Courts.
Alternative fundamental approach could be interviewing judges in proceedings of human rights
violation cases, NGOs and the UN Human rights Commission; however, it is beyond the scope
of this research. Therefore, the findings and data analysis will be based on a balance of

probabilities and conventional wisdom.

0.8.4. Social-Legal Research

The growing body of literature highlights the importance of adopting empirical research
methods to examine legal occurrences in rapidly developing social world as they allow
investigating how the law affects society. Banakar, Reza, and Max Travers!!® and Tamanaha,
Brian Z.'" stress on the important of using socio-legal research to study a legal phenomenon.
The socio-legal research will enable this research to find out the deficiencies in an enactment
of international law, human rights law, treaties, conventions and the problems of its
implementations.!?° The object of socio-legal research in this thesis is to find out lacunae or
deficiencies in the existing laws and to suggest suitable measures to eliminate them. Also,
another objective is that, where there is an area for which there is no law at all, by conducting
socio-legal research, this thesis will be able to suggest a suitable legal theory for the existing

deficiencies.

0.8.5. Advantages

Traditionally, doctrinal research method has been assessed by measuring law in theory
and cases but has ignored the social aspect of law, the real purpose of law in practice. This has
created a gap in the legal research. Hence, it could be argued that, integrating doctrinal method

with socio-legal studies is the best option to examine international law, human rights law and

118 Reza Banakar and Max Travers, eds. Theory and Method in Socio-Legal Research (Bloomsbury Publishing
2005).

119 Brian Z Tamanaha, Realistic Socio-Legal Theory (Oxford Press 1999).

120 Mike McConville, ed. Research Methods for Law (Edinburgh University Press 2017).
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MNCs human rights violations. The concept of socio-legal research is very difficult to define.

Some authors argue that it is the study of law through social science perspective'?!

. However,
Adler defines this approach as a “legal scholarship that uses the research method of social
science to investigate the law in practice and its legal institutions, which requires a substantial
empirical foundation to gives the researcher a good training in social research method”!'??.

It is necessary here to clarify that it should not be viewed as a research drill in socio-
legal research or socio-legal studies focusing on empirical research methods and ignoring
doctrinal research but it is an inclusive research method in order to strengthen and investigate
a particular aspect of legal problem in this research, the ‘positivism approach'?®’ and the
‘interpretive approach’!?*. Adopting an integration approach will strengthen the understanding
of a particular problem of the research, as well as social dynamics of society and the economic
impact of MNCs on indigenous people through socio-legal studies. This approach will enable
an in-depth analysis of quantitative and qualitative research data in response to the
requirements of the question stated from the beginning of this research and other wide factors
affecting indigenous people.

This approach will enable the research to collect and analyse quantitative and
qualitative data on MNCs human rights violations, the economic impact of MNCs on states
and indigenous people, the advantages and disadvantages of MNCs activities on society as a
whole, while gathering data on social dynamics of the affected area, what is perceived as human
rights violation under international law and national court. The fundamental aspect of this study
is the analysis of government attitude towards the implementation of treaty and the
international legal system, MNCs and indigenous people. Has the social dynamic impacted on
what indigenous people see as human rights violation or is it lack of good governance,
characterised by the sovereignty of state?

Many writers have challenged socio-legal research on the grounds that it lacks identity
and it is sub-field of social policy. Travers contends that socio —legal research is a part of social
policy and its main goal is to influence or help government policy in allocating legal services

but do not change the understanding of the law'?’. German sociologist Luhmann, argues that

121 Reza Banakar, Merging Law and Sociology: Beyond the Dichotomies of Socio-Legal Research (Galda and
Wilch Publishing: Berlin/Wisconsin 2003).

122 Michael Adler, Recognising the Problem: Socio-Legal Research Training in the UK (Edinburgh University
2007).

123 Donald Black, ed. The Behavior of Law (Emerald Group Publishing, 2010).

124 Max Travers and John F Manzo, Law In-action: Ethnomethodological and Conversation Analytic Approaches
to Law (eds Vol. 8. Dartmouth Publishing Company 1997).

125 Max Travers, ‘Sociology of Law in Britain’ (2001) 32 (2) American Sociologist 26, 40.
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2126 while social

law is a normatively locked, but cognitively open system “autopoiesis
philosopher Habermas adopts a contrary view and claims that the law can function better as a
system of institution by demonstrating increasingly devoted interests of everyday people in

society 1?7

0.8.6. Limitations

Lacey maintains that expansion of socio-legal research has ‘indirectly though not often
overtly’ postured a depth challenge to the conformist indulgent of legal theory'?®. Although, it
is the most comprehensive account of the negative side of socio-legal research produced so far,
this claim does suffer from a number of flaws as socio-le legal research does offer an
understanding of law and society. Nevertheless, this study seeks to address contradictions
surrounding socio-legal method in legal research by adopting an inclusive approach to this
research, a) by studying the legal theory and b) by examining the practicality of the law and its
purpose.

A socio-legal aspect of this research will cover the examining complimentary of the
law, cases, literature on MNCs and FDIs, MNCs economic activities, MNCs human rights
violations and their influence on indigenous people, governance, governments’ attitude and the
attitude of the international legal system including the UN and NGOs. The fundamental
drawback of this method is the validity of information gathered and its interpretation by the
third party. How valid is the report by NGOs? Is it fair and honest or is it politically motivated?
A fieldwork in a selected country could be an alternative approach but it is beyond the scope
of this thesis. While it could be acknowledged that the validity of the data could be very difficult
to examine, it is imperative to note that the research will endeavour to gather information from
relevant and trusted sources along with cross-examining complementary and secondary sources

in order to understand concepts and debates surrounding a particular subject of the studies.

0.8.7. Comparative Legal Research
Comparative legal research is the study of the similarities and differences between the
laws of two or more countries, or between two or more types of legal systems.!?” More

specifically, in this thesis, it involves the study of the different legal systems in existence in the

126 Niklas Luhmann, Communication and Social Order: Risk: a Sociological Theory (Transaction Publishers
1993).

Jirgen Habermas, Contributions to a Discourse Theory of Law and Democracy (Polity Press 1996).

128 Nicolas Lacey, ‘Reconstruction in Socio-legal Theory’ (1996) 5 Social and Legal Studies 131.

129 Konrad Zweigert and K6tz Hein, Introduction to Comparative Law (Oxford University Press USA 1992).
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world, including the common law, the civil law, international law, human rights law, European
law and United Nations Treaties. In this research, the methodology includes the description
and analysis of foreign legal systems, even where no explicit comparison is undertaken. The
importance of comparative legal research has increased enormously in the present age of
internationalism, economic globalisation and democratisation, that is why this method is
included in the thesis, to help clarify the differences that exist between the international legal

system, domestics and other foreign legal systems. '3’

Likewise, the rationale behind this approach in this research is that several disciplines have
developed as separate branches of comparative legal research, including comparative
constitutional law, comparative administrative law, comparative civil law (in the sense of the
law of torts, delicts, contracts and obligations), comparative commercial law (in the sense of
business organisations and trade), and comparative criminal law. Therefore, it is possible for
this thesis to study these specific areas as micro- or macro-comparative legal analysis, in order
to arrive at a detailed comparison of two countries or broad-ranging studies of several countries.
For instance, this will show how the law of private relations is organised, interpreted and used
in different systems or countries. The principal purposes of comparative law in this research is

to attain a deeper knowledge of the legal systems in effect today. This include:

e Public international law, which governs interactions between states, between states and
international bodies and between international bodies themselves. The sources of public
international law are international agreements, customary law, judicial decisions and
academic writings;

e Private international law, deal with relations between individuals over state boundaries
and it is regulated by treaty and domestic law; and

e Foreign law, is the domestic law of any country other than the one within which

individuals are working.

0.8.9. Limitations of Comparative Legal Research in Thesis

The major limitations of comparative legal research is that the widespread use of
comparison legal rule can easily cause the impression that this method is a firmly established

in all legal system, smooth and unproblematic method of legal analysis and application, which

130 1bid.
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due to its unquestionable logical status can generate reliable knowledge once some technical
preconditions are met satisfactorily. However, the absence of enough independent, self-
contained legal rule and cases to be compared in order to identify causal patterns of law, the
researcher is thus often left with a substitute, namely that of narrating a story instead.!3! Also,
confronted by that empirical reality, researchers must turn pragmatically to the second method,
of careful historical narrative, attempting to establish “what happened next” to see if it has the
“feel” of a pattern, a process, or a series of decisions and contingencies. Another fundamental
issue with the general comparison of legal rule concerns the choice of the legal system being
compared. The main point is that, far from being an innocent and/or simple task, the choice of
comparison legal systems is a critical and tricky issue in comparative legal research. In turn,
this fact often tends to undermine or at least weaken the possibilities of conducting a balanced
comparison of the legal systems, i.e. a comparison characterised by equally precise and equally
comprehensive attention paid to all the legal system compared. Put differently, the narrowed
options of choice of legal systems joined with the disproportionateness of competence may be

the main reason accounting for the relative abundance of unequal comparative legal research.

0.9. The significance of this Research

Findings of the research will add to the knowledge and understanding of the subject of
MNCs accountability and remedy under national law, international law, and human rights law.
The concept of corporate accountability in relation to MNCs activities and its application under
both national and international law. The implication of binding treaty on MNCs and protecting
the rights of indigenous people and the environment. This study should be significant because

it will:

1. Allow the identification of the concept and framework to address MNCs human rights
violations under both national and international law by looking at the four actors involved in

human rights violation, MNCs, Government, International Institutions and NGOs.

2. Support and enrich theory and existing literature on corporate accountability and remedy

under international, human rights law and case studies.

131 Reza Azarian, ‘Potentials and Limitations of Comparative Method in Social Science’ (2011) 1 (2)
International Journal of Humanities and Social Science 113, 125.
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3. Generate greater awareness among public and international organisations on the importance
of having a proper and practical view about the dilemmas of MNCs operation in relations to

human rights law and the state.

0.10. Limitation of this Research

The main limitation of this thesis can be observed in two dimensions, the first is
victims’ perception of remedy and the ongoing UN binding treaty on business and human rights
and the second is the application of a duty of care through universal jurisdiction in the
international legal system. The thesis did not involve field work, which will help clarify the
understanding of remedy from victim’s point of view. It is also limited in the examination of
the current negotiation of UN treaty on transnational corporations and other business
enterprises with respect to human rights, however in a general analysis the thesis has attempted
to clarify some of the problem associated with the ratification and implementation of the treaty

at domestic level, if it ever comes into force.

Also, the issue of application of common law duty of care through universal jurisdiction
is a limitation factor in the establishing of the international corporate court in this study. This
is because universal jurisdiction, unlike the ICC, is a blunt instrument when it comes to
bringing alleged human rights violations to trial. It can at times help, but is hampered by
diplomatic immunity where the alleged human rights violations is a diplomat or a head of state.
Even when the alleged perpetrator is not protected by diplomatic immunity, states are reluctant
to permit the application of universal jurisdiction as it can harm state-to-state relations. In short,
politics distorted the process at every turn. No doubt politics motivated the lack of appetite for
the application of universal jurisdiction, and may have distorted the legal scholar’s perception
of the merit of this principle. However much more baldly, politics intervened to crush the cases

involving universal jurisdiction, and to remove the guts from the jurisdictional statute.

Similarly, the principal potential problem, however, is less with the process of filing
and administering complaints than it is with the process of thwarting them. Whatever the
character of the cases, and whatever the character of the tribunal, whether national or
international, the politics of the powerful intervenes to cut off the application of universal
jurisdiction, regardless of their merits, and finally to cut down the scope of the jurisdiction. The

experience of Belgium, and of United States opposition to the ICC are powerful examples. The
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two sets of problems are interlocking. Where jurisdiction is very wide, it will act as a magnet
for complaints, regardless of their merit, leading to arguments that complaints are rooted in

political vendettas.

On the other hand, international power politics will tend to narrow the jurisdiction and
to cut off complaints, which will lead to arguments that despicable complaints are being stifled.
Having said that, universal jurisdiction is not destined to be a mockery, for some of the same
reasons that legal scholars do not think that domestic jurisdiction in criminal cases, for all its
limitations, is a mockery. Domestic criminal jurisdiction, at its best, aspires to be free of politics
and discrimination, but of course it is not; cases are pressed or dismissed because of bias,
whether overt or unconscious. At its worst, it is a state instrument of oppression. Interest in
universal jurisdiction has grown in recent years partly because of the biases in domestic
jurisdiction. The limitations of international criminal jurisdiction cannot mean that it must
disappear, any more than many legal scholars expect domestic jurisdiction to disappear, and

hence why this principle is recommended and applied in this thesis.
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1. Introduction

Remedies for human rights violations such as right to life, freedom from oppression,
workers’ rights, right to food and shelter for all, the right to own property, right to health and

clean air, freedom of expression'?

and environmental damages are governed by an
international voluntary mechanism under the auspices of a number of United Nations
initiatives.!3* From the research carried out in this study, it appears that the reparations'3* for
victims who suffered human rights abuses are ineffective and remedies are mostly
unenforceable.!** So far, states have been reluctant to offer an effective remedy, explicitly and
in general for victims of human rights violations and environmental damages. The drafters of
the nineteenth century human rights convention already believed that humanity had inviolable
rights that are protected under any jurisdiction.'*®* However, human rights treaties do not

expressly envisage causes of action for victims of human rights abuses under international or

national law, and they are hardly able to invoke their rights.

Also, critical observation of the development of accountability can be noted in the
outcome of the end of the Second World War, which created a crucial principle in the human
rights accountability movement. The Nuremberg and Tokyo tribunals tried military, civilian

government, and industrialist (corporate) officials and found those in each category liable for

132 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (11I),
<http://www.refworld.org/docid/3ac6b3712c.html> accessed 24 May 2018.
Human rights are the basic rights and freedoms that belong to every person in the world, from birth until
death. They apply regardless of where you are from, what you believe or how you choose to live your
life. They can never be taken away, although they can sometimes be restricted for example if a person
breaks the law, or in the interests of national security. These basic rights are based on shared values like
dignity, fairness, equality, respect and independence. These values are defined and protected by law.

133 Robert C Blitt, ‘Beyond Ruggie’s Guiding Principles on Business and Human Rights: Charting an Embracive
Approach to Corporate Human Rights Compliance’ (2012) 48 (1) Texas International Law Journal 33.

134 The action of making amends for a wrong one has done, by providing payment or other assistance to those
who have been wronged. Reparation is a principle of law that has existed for centuries, referring to the
obligation of a wrongdoing party to redress the damage caused to the injured party. Under international
law, "reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish
the situation which would, in all probability, have existed if that act had not been committed. Permanent
Court of Arbitration, Chorzow Factory Case (Ger. V. Pol.), (1928) P.C.IJ.,, Sr. A, No.17, at 47
(September 13); International Court of Justice: Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. US), Merits 1986 ICJ Report, 14, 114 (June 27); Corfu Channel Case; (UK v.
Albania); Reparations for Injuries Suffered in the Service of the United Nations, Advisory Opinion, I.C.J.
Reports 1949, p. 184; Interpretation des traites de paix conclus avec la Bulgarie, la Hongrie et la
Romanie, deuxieme phase, avis consultatif, C.I.J., Recueil, 1950, p. 228. See also Article 1 of the draft
Articles on State Responsibility adopted by the International Law Commission in 2001: “Every
internationally wrongful act of a State entails the international responsibility of that State.” (UN Doc.
A/CN.4/L.602/Rev.1, 26 July 2001 (ILC draft Articles on State Responsibility).

135 Liesbeth Zegveld, ‘Remedies for Victims of Violations of International Humanitarian Law’ (2003) 85 (851)
Revue Internationale de la Croix-Rouge/International Review of The Red Cross 497, 527.

136 Janet Holl Madigan, Being Human, Being Good: The Source and Summit of Universal Human Rights (Theses
and Dissertations UMD 2004).
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their actions and inaction.'?” The inclusion of military, state officials and private officials in
the trials held in the occupied zones continued into the 1950s, although Cold War politics led
to the dismissal of charges against the industrialists in the early 1950s.*® Likewise, the
increasing developments for human rights accountability included the US Civil Rights
Movement and increasing activism around human rights issues including the formation of
organisations such as Amnesty International in 1961 saw the push for liability for human rights
abuses.!* In addition to these developments, rights were increasingly codified with the
emergence of a growing number of human rights treaties in 1966'*° and the protocols on
humanitarian law in 1977.'*! A complementary development was the increasing examination
of the overlapping responsibilities for human rights violations of state and non-state actors,
prominently in the context of gender rights, which examined and developed standards for due

diligence in cases of domestic violence over the last years.!*

It is through this development of human rights law that the role of transnational
corporations began to receive additional international attention. In 1972, the UN Economic and
Social Council ordered a study of the impact of transnational corporations on the development
process and international relations.'*® In 1979, the UN created an advisory body, the
Commission on Transnational Corporations (UNCTC).!** From the period 1977-90, the
UNCTC developed a code of conduct for multinational corporations, but the final draft
prepared in 1990 was never adopted.'* Country-specific standards included the 1977 Sullivan

137 Michael R Marrus, The Nuremberg War Crimes Trial, 1945-46: A Documentary History (Macmillan 1997).

138 Michael Bazyler and Jennifer Green, ‘Nuremberg-Era Jurisprudence Redux: The Supreme Court in Kiobel v
Royal Dutch Petroleum Co. and The Legal Legacy of N 'uremberg’ (2012) 7 Charleston Law Review
23.
139 Ibid.
140 Oona A Hathaway, ‘Do Human Rights Treaties Make a Difference?’ (2002) 111 (8) Yale Law Journal 1935,
2042 and Beth Simmons, ‘Treaty Compliance and Violation’ (2010) 13 Annual Review of Political
Science 273, 296.
Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the Protection of Victims
of International Armed Conflicts (Protocol I), opened for signature June 8, 1977, 1125 UNT.S. 3 (entered
into force Dec. 7, 1978) [hereinafter Protocol I]; Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol
II), opened for signature June 8, 1977, 1125 UNT.S. 609 (entered into force Dec. 7, 1978.
142 Catherine Phuong, ‘Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: a
Feminist Analysis’ (2002) 10 (2) Feminist Legal Studies 203, 205.

143 United Nation Economic and Social Council Res. 1721 (LIII) (July 28, 1972).

144 Karl P Sauvant, ‘The Negotiations of The United Nations Code of Conduct on Transnational Corporations:
Experience and Lessons Learned’ (2015) 16 (1) Journal of World Investment & Trade 11, 87.

145 De La Vega Connie, Amol Mehra & Alexandra Wong, Holding Businesses Accountable for Human Rights
Violations: Recent Developments and Next Steps (2011). <https://perma.cc/8WAA-SGCC > accessed
13 June 2016.
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Principles to address apartheid South Africa!® and the 1984 MacBride Principles, the code of

conduct for US companies doing business in Northern Ireland.'*

Furthermore, what has become clear in the past decades is that there is a substantial
focus on actors with the highest levels of responsibility for human rights violations was an
important development in these multiple movements for greater accountability in the human
rights spectrum.!*® Together, these dynamics added to the momentum for a universal system
of accountability for non-state actors,'*’ a point which shall be argued throughout this thesis.
This development is observed in the 1990s, which saw an increasing focus on the right of
human rights victims to remedies for the violations against them. Special international tribunals
were created to address mass atrocities in the former Yugoslavia and Rwanda,'* followed by
the 1998 establishment of the International Criminal Court (ICC).!>! The ICC statute, often

referred to as the “Rome Statute,”'>?

required the establishment of a trust fund so that victims
of those convicted of human rights violations would benefit from the “principles relating to
reparations to, or in respect of, victims, including restitution, compensation and
rehabilitation.!> Furthermore, in 2003, the ICC Prosecutor stated that these violations could
include corporate officers,!>* and in September 2016, the ICC issued a policy paper discussing

the liability of corporate officials for environmental crimes.'>

In 1989, the UN Sub-commission on the Prevention of Discrimination and Protection
of Minorities began to research the right to restitution, compensation, and rehabilitation for

victims of gross violations of human rights and fundamental freedoms.!>® The research by the

146 The Global Sullivan Principles, The University of Minnesota Human Rights Library (2016).
<https://perma.cc/JU6X-WGCT > accessed 24 May 2016.

147 Father Sean McManus, ‘The MacBride Principles, The University of Minnesota Human Rights Library’
(2016). <https://perma.cc/JA8X-SHCM> accessed 8 January 2016.

148 Michael Bazyler and Jennifer Green (n 136).

1499 Ibid.

130 John RWD Jones, The Practice of The International Criminal Tribunals for The former Yugoslavia and
Rwanda (Transnational Pub Incorporated 2000).

151 Cesare PR Romano, André Nollkaemper and Jann K Kleffner, eds. Internationalized Criminal Courts and
Tribunals: Sierra Leone, East Timor, Kosovo, and Cambodia (Oxford University Press 2004).

152 Mahnoush H Arsanjani, ‘The Rome Statute of The International Criminal Court’ (1999) 93 (1) American
Journal of International Law 22, 43.

153 Rome Statute of the International Criminal Court, art. 75, opened for signature July 17, 1998, 2187 UNT.S.
90 (entered into force July 1, 2002). <https://perma.cc/Z3ML-Q9FR> accessed 7 March 2016.

154 International Criminal Court, Policy Paper on Case Selection and Prioritisation (2003)
<https://perma.cc/SDL9- A7B2 > accessed 8 March 2017.

155 International Criminal Court, Policy Paper on Case Selection and Prioritisation (2016).
<https://perma.cc/SDLI9- A7B2 > accessed 16 may 2017.

136 Theo Van Boven, ‘The United Nations Basic Principles and Guidelines on The Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law’ (2010) United Nations Audiovisual Library of International Law.
New York, United Nations. <https://perma.cc/7U38- HQ8F> accessed 2 September 2017.
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Sub-commission examined violations by those who were labelled with more “indirect”
responsibility, or who might have violated rights by omission rather than commission.!>’ This
ultimately led to a Resolution by the UN General Assembly which summarised the important
steps toward an international system to advance the right of victims to remedies, including
compensation and restitution.'*® At the same time, the movement to impose transnational
norms on corporations also intensified throughout this period. To date, several studies
investigating corporate human rights violations have illustrate that the cases in US courts
Australia, England, and France against multinational corporations and corporate officers
further elaborate the push for human rights accountability at the international level.!>® The UN
continued to develop standards for businesses and their officers. In 2002, the UN Commission
on Human Rights / Sub-commission drafted a set of principles to directly bind businesses and

endorsed corporate officer responsibility.'®® The preamble

[r]eaffirm[ed] that transnational corporations and other business enterprises, their
officers including managers, members of corporate boards or directors and other
executives and persons working for them have, inter alia, human rights obligations and

responsibilities.'®!

However, these standards were met with strong opposition and were obstructed at the UN

Commission.'%?

Additionally, it seems that voluntary mechanisms such as the Guiding Principles

(GPs),'®* the OECD Guidelines,'®* the ILO Tripartite Declaration of Principles Concerning

157 Ibid.

158 G.A. Res. 60/147, Basic Principles and Guidelines on The Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law (Dec. 16, 2005). <https://perma.cc/C49S-5SMA3> accessed 8 September 2017.

139 Sarah Joseph, Corporations and Transnational Human Rights Litigation (Vol. 4. Hart Publishing 2004).
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Protection of Human Rights, 55th Sess., UN Doc. E/CN.4/Sub.2/2003/12/Rev.2 (Aug. 26, 2003).

161 David Weissbrodt and Muria Kruger, ‘Norms on the Responsibilities of Transnational Corporations and other
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Multinational Enterprises and Social Policy,'®® and the SA800 Standards'®® have not helped
victims gain access to justice and effective remedies either. In fact, as it has been argued, these
initiatives have contributed to ongoing human rights violations in the international arena by
allowing corporations to choose the methods and processes with which they respect human
rights and the environment.'®” Some research has found that while voluntary regulation has
resulted in some substantive improvements in corporate behaviour, it cannot be regarded as a
substitute for the more effective exercise of state authority at both national and international
levels. It seems possible that the relevance of rights under international law and human rights
law is questionable if victims have no legal capacity to enforce their rights before either a
national or international court once they claim to have become a victim of human rights abuses.
International law has historically been between states, are treated as subjects with legal
personality. Allowing them the power to draft and consent to international agreements that
regulate their affairs and relationships with each other. This theory contrasts with domestic
law, as it goes beyond the internal affairs of a state to impinge upon the interests of other states
and the international community as a whole, such as violations of human rights. The rights for
remedy is imperative for victims involved in human rights abuses, but, however, the theory of
international law and the exercise of state jurisdiction in domestic affairs has created a legal
and jurisdictional impediment for victims access to remedy. The parameter of international law
and state jurisdiction has contributed to the lack of effective remedy at both national and
international level, which has created an obstacle for the rights for remedy. In addition,
voluntary regulation does not provide an effective remedy for such misconducts. As put by
Lord Denning, “a right without a remedy is no rights at all”.'®® Even though, Lord Denning
have no legal authority at the international level, his Lord’s view stress on the importance of

human rights and accees to remedy. This means that it is mandatory for rights to be

165 Jernej Letnar Cernic, ‘Corporate Responsibility for Human Rights: Analyzing The ILO Tripartite Declaration
of Principles Concerning Multinational Enterprises and Social Policy’ (2009) 6(1) Miskolc Journal of
International Law 24.

166 Grigoris Giannarakis, Nikolaos Litinas and Nikolaos Sariannidis, ‘Evaluation of Corporate Social
Responsibility Performance Standards’ (2011) 5(17) African Journal of Business Management 7367.

167 David Vogel, ‘The Private Regulation of Global Corporate Conduct: Achievements and Limitations’ (2010)
49 (1) Business & Society 68, 87, also see: Steven R Ratner, ‘Corporations and Human Rights: a Theory
of Legal responsibility’ (2001) 111 (3) Yale Law Journal 443, 545.

168 Gouriet v Union of Post Office Workers [1978] AC 435, p. 435. “Authorities about the jurisdiction of the courts
to grant declaratory relief are legion. The power to grant a declaration is discretionary; it is a useful power
and over the course of the last hundred years it has become more and more extensively used. However,
the jurisdiction of the court is not to declare the law generally or to give advisory opinions; it is confined
to declaring contested legal rights, subsisting or future, of the parties represented in the litigation before
it and not of anyone else”. As to the right to bring private prosecutions, they are ‘a useful constitutional
safeguard against capricious, corrupt or biased failure or refusal of those authorities to prosecute
offenders against the criminal law.
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accompanied by effective remedy. The lack of a solution for human rights abuses has often
resulted from human activities, such as the disposal of toxic chemicals, the generation of power,
and the exploitation of oil. Thus, the disposal of toxic chemicals, the generation of power, and
the exploitation of oil can be seen as the violation of the rights to a clean air, right to health,
rights to development and clean environment.!'®® The mismanagement of natural resources has
caused severe watershed erosion, desertification, and atmospheric pollution which, in turn have
severely impaired human life.!”® Although human suffering associated with environmental
destruction is growing,!’! international and regional human rights institutions have yet to
clarify the obligations of governments to protect and provide remedies for the victims involved.
A primary concern of this can be seen in the “ICC [which] widens remit to include
environmental destruction cases”.!'”” The Hague court has cited that it will prosecute
governments and individuals for environmental crimes, including land grabs.!”® As put forward
by Gallmetzer, the ICC will exercises its jurisdiction by looking at the broader contexts in
which crimes are committed. Recent evidence suggests that the ICC is extending its focus on
corporate accountability to include Rome Statute crimes already in their jurisdiction. The ICC,
however, does not fully explain what it means by stating that the “Office will also seek to

9174

cooperate and provide assistance to states, upon request, with respect to conduct which

constitutes a serious crime under national law, such as the illegal exploitation of natural
resources, arms trafficking, human trafficking, terrorism, financial crimes, land grabbing or the
destruction of the environment.'”> Thus, what does the ICC mean by assisting national

2176

government, in a form of legal prosecution or investigation? This is not clear in the ICC

169 Bronwen Manby, The Price of Oil: corporate Responsibility and Human Rights Violations in Nigeria's Oil
Producing Communities (Vol. 2156. Human Rights Watch 1999).

170 Michelle Leighton Schwartz, ‘International Legal Protection for Victims of Environmental Abuse’ (1993) 18
Yale Journal of International Law 355.
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Yale Journal International Law 355.
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environmental-destruction-cases> accessed 15 June 2017. “This shift means it can start holding corporate
executives to account for large-scale land grabbing and massive displacement happening during peace
time”.
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widens remit to include environmental destruction cases policy. Considering the different gap
such as false justice, false equality before the law, lack of cooperation by the world most
powerful states,!”” misrespresentation of rule of law!’®, that exist in developing country!'”’
judicial systems and the unwillingness of countries to cooperate with the ICC, it is hard to see
how this policy will be effective in practice.!®® Not to mention the various difficulties of
holding corporations accountable for their business misconduct under international criminal
law.!8! Furthermore, without states and international institutions working together, it will be
difficult for the ICC to promote direct interaction with victims and their associations at all
stages of its activities. In addition to this, it will further be difficult for the ICC to coordinate

preliminary examinations, investigations, pre-trials, and trial to reparation stages.

The relationship between the victim of corporate human rights violations, relationship
between the corporation, its subsidiary and the environment, relationship between the

subsidiary and the victims and the environment require a renewed examination of the proper

17 Tim Allen, Trial Justice: The International Criminal Court and the Lord's Resistance Army (Zed Books Ltd
2013).

178 Antonin Scalia, ‘The Rule of Law as A Law of Rules’ (1989): 56 (4) University of Chicago Law Review 1175,
1188. The rule of law means;

e All persons and organisations including the government are subject to and accountable to the law
e  The law is clear, known, and enforced

e The Court system is independent and resolves disputes in a fair and public manner

e All persons are presumed innocent until proven otherwise by a Court

e No person shall be arbitrarily arrested, imprisoned, or deprived of their property

e  Punishment must be determined by a Court and be proportionate to the offence

179 Least developed countries (LDCs) are low-income countries confronting severe structural impediments to
sustainable development. They are highly vulnerable to economic and environmental shocks and have
low levels of human assets. United Nations, ‘Economic Analysis & Policy Division’ (2018) <
<https://www.un.org/development/desa/dpad/least-developed-country-category.html> accessed 4 July
2016.

130 Holding corporate officers individually liable offers a feasible and readily available option to establish
corporate accountability. Individual criminal liability of corporate officers clearly falls within the
jurisdiction of the ICC and the international tribunals over natural persons and would therefore not
require any treaty amendments to the existing statutory structures. However, there are hurdles that impair
the actual practicability of individual corporate officer liability as the main tool to hold corporations
accountable. Most prominently, the discovery process and evidence production are significantly more
cumbersome when holding individual corporate officers criminally liable.

181 Jonathan A Bush, ‘The Prehistory of Corporations and Conspiracy in International Criminal Law: What
Nuremberg Really Said’ (2009) 109 Columbia Law Review 1094. International criminal law deals with
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38



balance between the corporate misconduct and solutions for victims.!®? It is therefore likely
that the connection between international criminal law and environmental crime will not yield
effective accountability for corporate human rights violations and environmental damages, but
may provide some grounds for enforcing human rights obligation in the international
community. Hence, it could possibly be hypothesised that what is conceived as a violation or
breach of a duty of care under civil and tort law will most likely not be conceived of as a
violation of domestic criminal law, international criminal law, or criminal obligations under
international law. Therefore, the need to create legal principle for corporate accountability is
likely to arise in the existing civil and tort law framework, which will give expression to the
new human rights treaties and the existing obligations under the Universal Declaration of

Human Rights 1948.!%

Nonetheless, current and past development of environmental crime has led many
authors in the last two decades to see environmental law as the new legal framework for
corporate human rights accountability and for the violations of human rights with respect to

environment law.'®* The main reason behind such a choice appears to be that international

132 One innovative tool that the US Department of Justice (DOJ) has used to enforce the Foreign Corrupt Practices
Act (FCPA) has been the non-monetary criminal penalty of assigning an independent compliance
monitor to oversee the company. Under the FCPA regime there has been an increasing number of
prosecutions in recent years of individual corporate officers for violations of the FCPA. , Jon Jordan,
‘Recent Developments in the Foreign Corrupt Practices Act and The New UK Bribery Act: A Global
Trend Towards Greater Accountability in the Prevention of Foreign Bribery’ (2010) 7 New York
University Journal of Law & Business 845. There is no specialised accounting provision for human
rights, unlike for FCPA-related matters; however, there are discernible regional trends. Human rights are
subject to the reporting requirements under the E.U. directive on disclosure of non-financial information
“to the extent [that this information is] necessary for an understanding of the undertaking’s development,
performance, position and impact of its activity”. See Council Directive 2014/95/EU O.J. (L 330) 1
(regarding disclosure of non-financial and diversity information by certain large undertakings and
groups). The decision to impose a compliance monitor depends on the specific facts of the case.
According to the Resource Guide to the US Foreign Corrupt Practices Act (FCPA) by the US Department
of Justice (DOJ) and US Securities and Exchange Commission (SEC), the following factors determine
whether a monitor is appropriate, namely: “seriousness of the offense[;] duration of the misconduct[;]
pervasiveness of the misconduct, including whether the conduct cuts across geographic and / or product
lines[;] nature and size of the company[;] quality of the company’s compliance program at the time of
the misconduct[;] subsequent remediation efforts”. Lucinda Law, ‘The Demand Side of Transnational
Bribery and Corruption: Why Levelling the Playing Field on the Supply Side Isn't Enough’ (2015) 84
Fordham Law Review 563 and DEP’T OF JUSTICE, CRIM. DIV, & SEC, ENF’T DIV., ARESOURCE
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RESOURCE GUIDE]. <https://www.sec.gov/litigation.shtml >accessed 14 July 2017. While individual
prosecutions remain important to deter future criminal conduct, it is also crucial to address systemic
problems in the corporations that can lead to a culture of non-compliance. Joseph F Warin, Michael S
Diamant, and Veronica Root, ‘Somebody's Watching Me: FCPA Monitorships and How They Can Work
Better’ (2011).

18 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948,217 A (IID).
<http://www.refworld.org/docid/3ae6b3712c.html > accessed 15 June 2017.

184 Alone Boyle, ‘Human Rights and the Environment: Where Next?” (2012) 23 (3) European Journal of
International Law 613, 642, Lorand Bartels, ‘Human Rights and Sustainable Development Obligations
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environment crime and environmental law have been identified as one of the areas of
international mechanisms to regulate corporate misconduct,'®® the protection of human rights,
and the environment.!®® Commenters have argued that the evolution of this field of
international legal order, both from substantive and from an institutional and legal procedural
perspective,'®” will provide victims of corporate human rights abuses legal redress. In relation
to the substance on the other hand, the recognition of problematic areas of corporate
environmental abuses that are linked to human rights have led to the incorporation of the
principle of inter and intra-generational equit. In other words, it means that we inherit the earth
from previous generations and have an obligation to pass it on in reasonable condition to future
generations.'®® This has ultimately changed the traditional role of the state with its mutual

relationship, towards a more practical role.

A possible explanation for this might be that states should act in the interest of
individuals and groups in a society and in the common interest of humanity. Failure to meet
this obligation may constitute a violation of the state in protecting its citizens under
international law and human rights law.'® Studies such as accountability of transnational
corporations in the developing world: the case for an enforceable international mechanism'®°
conducted thus far have highlighted a potential inconsistency with this argument because
international environmental law cannot be used as a mechanism for corporate human rights

obligations. A possible reason for this states that a country is limited in terms of solutions for

in EU Free Trade Agreements’ (2013) 40 Legal Issues of Economics Integration 297 and Daniel
Augestein, ‘Study of The Legal Framework on Human Rights and the Environmental Applicable to
European Enterprise Operating Outisde the European Union’ (2014).
<http://en.frankbold.org/sites/default/files/tema/101025_ec_study final report_en_0.pdf> accessed on
28 May 2017.

185 Joshua P Eaton, ‘The Nigerian Tragedy, Environmental Regulation of Transnational Corporations, and The
Human Right to a Healthy Environment’ (1997) 15 Business and International law Journal 261.

186 Antonio Cardesa-Salzmann, ‘Constitutionalising Secondary Rules in Global Environmental Regimes: Non-
compliance Rrocedures and the Enforcement of Multilateral Environmental Agreements’ (2011).
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2790886> accessed 20 April 2017.

187 Ibid.

188 Bdith Brown Weiss, Intergenerational Equity: a Legal Framework for Global Environmental Change (United
Nations University 1992) “Intergenerational equity is a concept that says that humans 'hold the natural
and cultural environment of the Earth in common both with other members of the present generation and
with other”.

139 Tan Brownlie and Kathleen Baker, Principles of Public International Law (Vol. 1. Oxford Clarendon Press
1973). “The Responsibility to Protect," found that sovereignty not only gave a State the right to "control"
its affairs, it also conferred on the State primary "responsibility" for protecting the people within its
borders. It proposed that when a State fails to protect its people either through lack of ability or a lack of
willingness the responsibility shifts to the broader international community”.
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The Case for an Enforceable International Mechanism’ (2017) 13 (1) Critical Perspectives on
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corporate misconduct and criminal liability. Also, as will be explained, states have failed to
establish effective mechanisms in regulating corporate misconduct linked to environmental
crime. Typical examples include the Niger Delta,'”! Bhopal Disaster!?, The Gulf Oil Spill'**,
Lago Agrio'™*, Ok Tedi'®, and the Sandoz Spill environmental disaster.!*® Debates regarding
environmental crimes have stated that the application of human rights into international
environmental law requires the creation of judicial balancing since environmental law does not
provide criminal obligation themselves. The issues relevant, therefore, become subject to

judicial discretion which are difficult to implement in practice.

Taking the above into consideration, this thesis seeks to answer the following: what
legal solutions should the national and international system implement in order to remedy
victims of corporate human rights abuses and environmental damage. Although voluntary
mechanisms such the Guiding Principles (GPs), the OECD Guidelines, the ILO Tripartite
Declaration of Principles Concerning Multinational Enterprises and Social Policy, and the
SA800 Standards have occasionally raised awareness of human rights violations and
environmental damages, research has found that little has been done to prevent ongoing human
rights abuses. Equally, this research found that it is only occasionally that a tort law such as
The Alien Tort Statute (28 USC. § 1350; ATS) provides an avenue for a tort claimant to obtain
monetary compensation.'”” For this reseach the Alien Tort Statute is very important because it
has since become the font of transnational public law litigation in American courts. This
litigation, frequently involving largely foreign parties and events, has become a form of civil-
side universal jurisdiction. Like more traditional forms of universal jurisdiction, it allows
American courts to hear human rights claims based on the enormity of the offense, even when

the claims lack any significant ties to the United States. However, unlike traditional universal
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197 The Alien Tort Statute (28 USC. § 1350; ATS) “The Alien Tort Statute ("ATS"; also known as the Alien Tort
Claims Act) refers to 28 USC. § 1350, granting jurisdiction to federal district courts "of all causes where
an alien sues for a tort only in violation of the law of nation or of a treaty of the United States.” It serves
as a statutory instrument for gaining universal jurisdiction over violations of international law.”
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jurisdiction, which is overwhelmingly a criminal phenomenon, the ATS places control over
initiation and conduct of the litigation in private hands and engages the exceptional machinery
of American civil justice. Though, the fact remains that victims of human rights violations are
often left without any remedy, specifically those victims located in a developing country that
want to attract multinational corporations but lack the legal and judicial system necessary for
regulating corporate business practices effectively, as well as for providing remedies for abuses
that occur during business operations.'”® The key problem is that victims of corporate abuse
face serious obstacles to obtaining a legal remedy both in the jurisdiction where the harm
occurred (“host state”) as well as where multinational companies are headquartered (“home
state’’). When multinational companies commit human right abuses in host countries, host state
courts often remain the preferred forum for pursuing legal redress. However, for various
reasons which include a lack of due process, political interference, mistrust of the courts or
lack of affordable legal assistance, a claim in the host state may not be a viable option.'”” In

these instances, legal options in the home state also need to be leveraged to ensure justice.

Victims of corporate human rights abuses and environmental damages come from a
diversity of backgrounds and experiences. These relationships may partly be explained by
victims' perceptions of effective remedy and the process of remedy which maybe varied and
multidimensional in developing countries. Perhaps, cultural differences may also impact
perceptions of remedies for victims of human rights abuses. In some cultures, moreover, active
participation in criminal proceedings may be essential, whereas in others, the admission of guilt
by the wrongdoer is most important. It can therefore, be assumed that the fact that one can
never undo what was done or provide adequate remedies may mitigate against reparations,
whereas in others, the symbolic effect is seen as extremely beneficial.>°* The context of the
violation should give rise to specific perceptions of what kind of remedies should be awarded.
For example, a situation of massive population displacement and ethnic cleansing may
necessitate a remedy for the return of people from the community and displaced persons, and/or

provide alternative solutions for these victims. However, this has not been the case. One of the

198 John Madeley, Big Business, Poor Peoples: The Impact of Transnational Corporations on the World's Poor
(Palgrave Macmillan 1999).
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core issues that emerges from this is that great scrutiny may be required in judicial procedures

along with transparency, in order for effective remedies to be put in place for victims. focus.

Another obstacle in seeking solutions with respect to corporate accountability include
the legal challenges victims of corporate misconducts face by both the host and home state
jurisdiction in obtaining solutions from a company subsidiary. The “corporate veil”, or its more
technical term ‘“separate legal personality,” doctrine is a major barrier to holding parent
companies legally accountable for abuses committed by their subsidiaries. According to this
doctrine, each separately incorporated member of a corporate group is considered to be a
distinct legal entity that holds and manages its own separate liabilities. This doctrine implies
that the liabilities of one member of a corporate group will not automatically be imputed to
another merely because one holds shares in the other, even if this is the totality or majority of
those shares.?’! There also exist obstacles in obtaining a judicial or non-judicial remedy from
parent corporate human right violations and environmental damages. Perhaps, it could be that
the international legal system and the national legal system have failed to address some of the
concept of parent corporation and subsidiary relations. Also, “there will be cases in which a
claim against a parent company may be the only way of securing an effective remedy for the
human rights impacts of a subsidiary’s activities”.2> Conversely, whenever the victims try to
sue parent companies in view of the practical or legal necessities alluded to above, parent
companies invariably rely, amongst others, on two principles of corporate law: “separate

corporate personality”*

and “limited liability”. One of the consequences of the legal
separation is that a company is generally not liable legally for the conduct (both acts and
omissions) of its subsidiaries. On the other hand, the principle of limited liability would limit
the liability of a parent company for the wrongful conduct of its subsidiary company to the

extent of its investment in the subsidiary.?** It may be the case that victims who have suffered

201 Henry W Ballantine, ‘Separate Entity of Parent and Subsidiary Corporations’ (1925) California Law
Review 12, 21.

202 Human Rights Council, ‘Improving Accountability and Access to Remedy For Victims of Business-Related
Human Rights Abuse: Report of The United Nations High Commissioner for Human Rights’,
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from corporate human rights abuses through corporate subsidiaries in developing countries,?®’
which include environmental violations that have taken place in high-risk host states, may be
denied access to remedies against the subsidiary in the host state.?’® This may be the case for
varying reasons, which include: insufficient precautionary measures, the lack of human rights
regulatory mechanism at the national level, judicial redress at the national level, lack of funds,

underfunding, bankruptcy, or lack of enforcement.?’’

Further analysis in research demonstrates that multinational companies are normally
structured in parent-subsidiary relationships for a variety of managerial, regulatory, and tax
reasons,”?® which make it very difficult to hold them liable for business misconduct. Parent-
subsidiary relationships have created a legal deficit that have contributed to a lack of solutions
at the national level. This legal deficit remains within the sphere of a subsidiary not subject to
the jurisdiction where the parent company is domiciled. The lack of effective remedy from the
subsidiary could be due to the lack of identity of the parent corporation that is regulated by
corporate law.?” Further examination conducted during this research revealed that human
rights contained in multilateral agreements cannot be invoked by individuals against (private)
companies. Interestingly, the correlation between this legal theory and the corporate law treats
subsidiaries separate from the parent corporation.?!® This distinct legal concept treats business
entities separate for the purposes of taxation, regulation, and liability. In other words, a
subsidiary can sue and be sued separately from its parent, and its obligations will not normally

be the obligations of its parent.?!!

parent companies is regarded more problematic in tort cases (as opposed to contract cases) in which non-
consenting victims may suffer from corporate activities.
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Ct., 746 (2014). In Bauman, the Supreme Court essentially held that courts cannot assert general personal
jurisdiction, even if the corporation consistent with due process when it is not headquartered or
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owned subsidiary could contributed to the parent company for purpose of general personal jurisdiction.

207 Manby Bronwen, The Price of Oil: Corporate Responsibility and Human Rights Violations in Nigeria's Oil
Producing Communities (Vol. 2156 Human Rights Watch 1999).

208 Alan O Sykes, ‘Corporate Liability for Extraterritorial Torts under the Alien Tort Statute and Beyond: An
Economic Analysis’ (2011) 100 Georgetown Law Journal 2161.

209 Murray A Pickering, ‘The Company as a Separate Legal Entity’ (1968) 31 (5) Modern Law Review 481, 511.

210 Henry W Ballantine, ‘Separate Entity of Parent and Subsidiary Corporations’ (1925) California Law
Review 12, 21.

211 Jay Lawrence Westbrook, ‘Theories of Parent Company Liability and The Prospects for an International
Settlement’ (1985) 20 University of Texas School of Law 321.

44



Furthermore, complex corporate structures used to organise business conglomerates
within the transnational context often make access to justice for victims exceptionally difficult
and even the establishment of a link between the violation and parent corporation very
challenging.?'? The key problem could be that there is no record of the violation and in most
cases, victims may not have the knowledge and legal expertise to examine complex legal
issues, such as ones related to human rights violations and environmental damages.?'* It could
also be that there is a lack of proximity to the victims and the corporation’s business
activities.?!* Difficulties arise, however, when an attempt is made to establish legal proximity?'3
between the parent corporation and the subsidiary to bring a claim against the parent
corporation. Moreover, the subsidiary may be underfunded or there may not be legal redress
facilities in the host state legal system. Lastly, the presence of corruption and the
ineffectiveness of the domestic legal systems might represent another insurmountable obstacle
for victims of corporate abuses.?!® This observation may support the hypothesis that in
considering legal options to establishing the liability of a parent company, legislators and
advocates must assess the following factors: “duty of care,” the extent to which control must

be a determining factor in assigning liability; how to define control; and, whether it must be

proven or can be assumed in court.

The reasons acknowledged above indicate some of the main impediments for providing
victims of corporate human rights abuses and environmental damages with effective
remedies.?!” As it has been mentioned in the above paragraph, in the parent corporation

subsidiary doctrine (parent corporation legal doctrine)?!8

and the organisational structure of
corporate enterprises, both parties financially benefit from the subsidiary’s business

activities.?!” Hitherto, these make it legally and financially difficult for victims to gain access
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to an effective remedy against the parent corporation because of a deeply ingrained orthodox
legal doctrine of corporate law?? (i.e. parent corporation doctrine and the doctrine of limited
liability of shareholders),?*! which also applies to corporate shareholders.??? Victims can only
convince their home state court to pierce the corporate veil if the parent corporation is directly
engaged in the abuse or if the subsidiary was acting as the parent’s alter ego.?>* Without this,
the parent corporation cannot be held liable or be required to provide a remedy to a victim of
the subsidiary’s action. Given these difficulties, the question that needs to be asked is, what is
the legal principle for establishing the proximity between victims, parent corporations, and the

subsidiary’s misconduct?

It is difficult to explain how to address the issue of corporate law in this doctoral thesis,
though it might be related to the view that “corporation as fiction” as see in the Case of
Suttons.*** This theory arose by necessity from the idea that law regulates human beings and
corporations therefore do not constitute human beings. The representation of certain
organisations as corporations was justified by accepting that, although in reality they are not
human beings, courts can treat them as though they are. The consequence is that there is no
limit to the jurisdiction of courts and Parliament over laws as to what corporations are
involved.??® Furthermore, the “bracket” theory was taken to be an alternative vision, although

it is not essentially so. It envisions “corporation” as a shorthand for a whole set of rules with
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varied ways in which the courts have ‘pierced the corporate veil.” In contrast to the orthodox legal
conception, classical economics imagines the company as a simple conduit for optimising shareholders’
utility. Tax law tends to manifest a floating conception of the company, whereby it is treated in some
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respect to its relationship to human beings. For instance, limited liability becomes a way of
expressing an extraordinarily complicated set of terms in contracts.??® Another source of
uncertainty is the ‘“concession” theory??’ focuses on substance rather than form by
acknowledging that incorporations contain advantages, whether or not in the form of default
terms in implicit contracts. It directs attention to the bargain that the incorporating authority
can offer in return for the advantages of incorporation regulation. It identifies that if the costs
of regulation outweigh the benefits, firms will not be incorporated into bodies.??® Additionally,
the “realist theory” unlike the previous three, which are all versions of much the same, denies
that society is comprised only of human beings.??° The subjects of law include those institutions

with the capacity to respect and apply the rules, as stated by the theory.

The first two theories place limitations on the capacity of law to regulate by

constructing an irreducible minimum of “corporateness”.?*® This notion is derived from

231

German sociology of the 1890s“°" and was implemented into common law jurisprudence only

in translation form. It had a profound effect of facilitating an anthropomorphic approach to the
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assertion that the corporations within the state have no legal personality except as it is conceded by the
state.
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implies an obligation to serve, and it comprises some degree of control by the master.”

This was then expanded by MacKenna J. in Ready Mixed Concrete (South East) Ltd v Minister of
Pension and National Insurance [1968] 2 QB 497, where his lordship considered that there were three
conditions which must be fulfilled for a contract of service to exist: "A contract of service exists if these
three conditions are fulfilled. (i) The servant agrees that, in consideration of a wage or other
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are consistent with its being a contract of service”.
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acceptance of the corporate form in areas of law designed for human beings. Lord Denning in
particular referred to the company as having a “head” and “brain” when formulating reasons

232 and crimes.?*? These

for why it might have intention for the purpose of intentional torts
theories assume that persons, even group persons, are the basic unit in society and are
concerned with their legitimacy. Law then regulates legitimate or “legal” persons.?** Given the
assumptions of each theory, implications flow for that law. The law of legal persons is not
otherwise explained in the definition, and its content is subject to debate.’*> However,
implications for each theory sometimes do not match existing or potential legal doctrine for
corporate accountability and remedy under international law.?*® They are, furthermore,
disproven. Nonetheless, the explanations are limited, for instance, and say little of how internal
relations in corporations are to be regulated. This is because evidential difficulties may arise
where the corporation concerned has a diffuse structure, because of the need to link the offence
to a controlling officer/person. The smaller the corporation, the more likely it will be that guilty
knowledge can be attributed to the controlling officer/person and therefore to the corporation
itself. Thus, it will be difficult to establish corporate liability in this circumstance, therefore, it

could be appropriate to find corporate liability through the duty of care.

The description of corporate legal personality in regards to human rights violations and
environmental damages is inadequate, wrong, and incomplete.??” Having said that, this thesis
supports the reality approach to corporate legal personality and argues that corporations are

capable of acquiring legal status under domestic and international law.?*® It can, therefore, be
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The easiest example of an intentional tort is a punch to the face. In that case, the actor intended to make
a fist and slam it into his victims face, and the actor also intended to harm his victim. However, the person
who performs an intentional tort need not intend the harm. For example, if you surprise someone with
an unstable heart condition, and the fright causes that person to have a heart attack, you commit an
intentional tort, even if you did not intend to scare that person into a heart atta
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assumed that the substantial benefits that parent corporations receive through their subsidiaries’
business activities?*? in the form of dividends, tax benefits, and preferential tax treatment, make
them liable for subsidiary misconducts.?*® The growing acknowledgment that victims should
be able to obtain a remedy against parent corporations for violations of international human
rights norms?*! and serious environmental damages,**? specifically where they cannot obtain

243 should be seen as a valid

such a remedy against the corporate subsidiary in the host country,
legal argument. However, in the vast corporation human rights violation case, this has not been
the case so far, as the legal theory of corporate law have restricted the development of corporate
accountability under international law.?** The majority of victims of human rights violations in
developing country till date are seen to have no appropriate remedy for corporate misconducts
that have impacted on their life. 2*° This is because there is a lack of good governance, law and

judicial mechanism for corporate accountability in these countries.?*°

In addition, the doctrine of limited liability has also restricted the accountability of
corporate human rights violations no matter how great the harm, and no matter how much
financial benefit the parent corporation receives from the business operations of the
subsidiary.?*” The doctrine of limited liability advocate that a limited liability company is a
company where the shareholder's liability towards the loss or deficit is limited by shares.?*®
Together these theories and the principle of limited liability have created a major obstacle for

t249

victims’ access to effective remedy for corporate misconduct”” and disclosure (corporate
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disclosure can be defined as the communication of information by people inside the public
firms towards people outside the main aim of corporate disclosure is “to communicate firm

)20 of human rights-relevant information,

performance and governance to outside investors
whether held by state authorities or private actors. This is very important because it is in the
interest of corporation to provide clear, timely and reliable information that is adequately
prepared, and to make relevant information equally accessible to all stakeholders and human
rights victims. Also, the lack of access to human rights-relevant information, including
evidence of detrimental impacts of companies’ activities, has undermined the ability of affected
individuals and communities to build a robust lawsuit. This is particularly the case where the

victims cannot identify the subsidiary causing the harm and cannot obtain a remedy in the host

country. !

As a consequence, many victims of business operations carried out in violation of
international human rights norms who live in host countries with ineffectual and / or corrupt
governments and judicial systems have faced serious obstacles in obtaining remedies against
the subsidiary in the host country.?>? This is because there is often no mechanism for victims
in host countries to obtain human rights-relevant information and remedy or there is no
statutory or common law basis to bring a claim against the parent corporation.?>* This has led
many victims unable to obtain judicial redress for the harm caused them. Also, where there is
a judicial judgment, there exists a lack of funds to provide remedy for the victims, or the
subsidiary of the parent corporation is underfunded, or there exists a lack of transparency and
information.?* The evaluation of the adequacy of a corporation’s human rights duty of care
should includes an assessment of its disclosure practices. An adequate corporate human rights

duty of care process should require the business disclosure of information about human rights
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policies, processes and their outcomes, as well as information about actual and potential
adverse human rights impacts of specific business activities or operation. Furthermore, the
corporate duty of care should include timely access to activity information that is reliable,
useful and accessible to ensure genuine engagement and consultation with potentially affected
individuals and communities. Corporate duty of care and disclosure are intrinsically connected
and indispensable for each other. Disclosure failures are serious failures of corporate duty of

carc.

An awareness by the international community of this issue is demonstrated by the fact
that John Ruggie, the UN Special Representative on Business and Human Rights, was tasked
with establishing an international framework as a common global standard for preventing and
addressing the adverse human rights impact of business operations.?>> The main purpose behind
Ruggie’s work was to ensure businesses were accountable for human rights abuses related to
corporate business operations. Ruggie sought to do this by developing the Guiding Principles
(GPs).?%¢ Interestingly, the GP’s framework elaborated the duty of a state to protect against
human rights violations by a third party in its jurisdiction, including the corporate responsibility
to respect human rights through due diligence and effective judicial and non-judicial access to

remedies for victims of business-related abuses.

Ruggie developed the Guiding Principles based on the UN concept of “Responsibility
to Protect”.?>” The concept adopts three pillars for examining the respective obligations and
responsibilities of individuals with regard to human rights. Undoubtedly, Ruggie’s GPs not
only clarified the relationship between multi-national corporations (MNCs) and human rights,
but also highlighted several important issues regarding corporations and human rights in
general. However, the author’s view on accountability and remedy for human rights abuses
lacks a substantial ground as it does not provide clear mechanisms for cases when national
states are reluctant or incapable of protecting citizens from human rights violations by MNCs.
This is specifically in regard to Pillar 2, which states: “corporate responsibility to respect, and
[P]illar 3, access to remedy. As such, this latest development has proven to be unsuccessful as

well”.28 It has failed, moreover, to file the core gap which currently existed in the concept of
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corporate accountability for human rights abuses, which includes remedy and enforcement.
Also, the last decades have seen a rapid increase in the fears that voluntary implementation
could allow too much discretion by corporate officers, and states have become quiet about
establishing limits on corporate activity. This desire for quicker, more binding action led some
governments and non-governmental organisations to renew calls for a binding treaty. In 2014,
the Human Rights Council established an international working group to begin the drafting

process for a treaty on business and human rights.?*

In July 2015, the working group held its first meeting to begin discussing the parameters
of a treaty.?®® Furthermore, in February 2017 France adopted an unprecedented law that
embodies some of the principles discussed above. Law 2017-399 (Duty of Vigilance law)**!
imposes a “duty of vigilance” on French companies and subsidiaries, whose head office is
located in France or parent subsidiary located abroad, of a certain size to prevent serious human
rights abuses and environmental damage resulting from their own activities, the activities of
companies they control, and those of established business relations.?é? To this end, they must
put measures in place to regularly identify and assess risks and take action to mitigate these
risks and prevent serious abuses.?*® Importantly, any person whose human rights are allegedly
affected as a result of a lack of vigilance on the part of the French company can bring a civil
claim against it before French courts. The law determines that a company has control over
another when it holds a majority of its voting rights, when it has the right to elect the majority
of the members of its administrative, executive or supervisory bodies, or when it exercises a
dominant influence over it by virtue of a contract or statutory clauses.?** Unfortunately, the

range of companies captured by the law was defined too narrowly.?%> In effect, it applied to

23 Open-Ended Intergovernmental Working on Transnational Corporations and other Business Enterprises with
Respect to Human Rights, UN Human Rights Council (2014). <https://perma.cc/GY7A-JB3R > accessed
18 September 2015.
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tegorieLien=id. More information in English available at: https://business-humanrights.org/en/france-
natl-assembly-adopts-law-imposing-due-diligence-on-multinationals-to-prevent-serious-human-
rightsabuses-in-their-supply-chains > accessed 5 June 2017.

262 Article 1 of the Duty of Vigilance law. Importantly, the Duty of Vigilance law goes beyond subsidiaries and
controlled companies within the corporate group and extends to suppliers and subcontractors in a “stable
commercial relation”.

263 5 Article 1 of the Duty of Vigilance Law.

264 Ibid.

265 The law only covers companies that have their registered office in France and that, at the end of two consecutive
financial years, employ at least five thousand employees within their company and subsidiaries in France
or that employ at least ten thousand employees within their company and subsidiaries both in France and
abroad. Article 1, Duty of Vigilance law.
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just 100 to 150 of France’s largest companies. Nevertheless, this is the first law to establish an
express duty on companies to prevent human rights abuses both domestically and abroad, and
to account for the steps taken to achieve this objective. Significantly, this legislation recognises
and takes steps to address the existing accountability gap of companies that operate across

borders.>%°

Simialarly, the Swiss Government is currently considering a proposal by a large
coalition of national civil society organisations to enact legislation to compel companies to
undertake human rights and environmental due diligence in all their activities abroad (the
“Responsible Business Initiative™).?*” This follows a successful popular initiative launched in
2015, which gathered well over the required 100,000 signatures to prompt a national
referendum on the proposal.?®® The proposed legal text, if enacted, would require Swiss-based
companies to carry out human rights due diligence to identify actual and potential impacts on
human rights and the environment, take appropriate measures to prevent and/or cease violations
and account for the actions that they took. These duties would apply to “controlled companies”
as well as all other business relationships. Unlike the French Duty of Vigilance law, the
proposal does not define control. Instead, it clarifies that control would be determined
according to the factual circumstances of each case. In addition, Swiss-based companies would
be liable for damage caused by companies under their control unless they could prove that they
carried out appropriate due diligence to avoid the harm.?® This is another commendable effort

to strengthen prevention of corporate abuse across borders. 27

Likewise, a useful precedent is the “due diligence” defence established by the UK
Bribery Act (2010). Section 7 of the Act determines that a commercial organisation will be
liable if it fails to prevent bribery by an “associated person” carried out on its behalf. However,
the commercial organisation can invoke as a defence that it “had in place adequate procedures

designed to prevent persons associated with [the commercial organisation] from undertaking

266 The initial proposal of the French Duty of Vigilance law had included a presumption of liability of the
companies subject to a vigilance duty where damage resulted from their own activities or those of
subsidiaries and subcontractors. Under its original terms, a company would have been able to rebut such
presumption by proving that it had taken all necessary and reasonable measures to prevent the damage.
However, this critical feature of the law was removed from subsequent drafts because of the strong
opposition from some members of parliament.
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Corporate Human Rights Abuse’ (2017)
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such conduct”.?”" A “due diligence” defence is envisaged in the Swiss Responsible Business
Initiative discussed above. Drawing from provisions on “principal liability” of Swiss law, the
advocates argue that it should be the responsibility of the Swiss parent company to prove that
it took all due care to avoid harm, rather than placing the burden of proving lack of care on the
injured party. Under this proposal, companies would not be liable for damages caused by
entities under their control if they could prove that they took all due care to avoid the damage,

or that the damage would have occurred even if all due care had been taken.?’

Additionally, in May 2017, the E.U. passed Regulation (EU) 2017/821 of the European
Parliament and of the Council of 17 May 2017, laying down supply chain due diligence
obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating
from conflict-affected and high-risk areasrequiring importers of certain raw minerals and
metals (tin, tantalum, tungsten and gold) to carry out human rights due diligence in accordance
with the five steps required under the OECD Due Diligence Guidance for Responsible Supply
Chains of Minerals from Conflict-Affected and High-Risk Areas.?’® This was a welcome first
step by the EU. However, the way in which the law is to be enforced has been entirely left to
Member States, and it is unclear whether and how this will work in practice. E.U. Member
States must adopt rules dealing with infringements of the law by importers, and issue a “notice
of remedial action” (an order to correct a failure or deficiency) to any importer that infringes
the legislation. Authorities in each member state will also be responsible for undertaking “ex-
post checks” to ensure importers comply with their due diligence obligations under the law. In
practice, however, this means that the effectiveness of these mechanisms will depend on
whether E.U. Member States adopt adequate laws and regulations to deter and address
infringements (like effective penalties for non-compliance) and whether the relevant authorities

take a pro-active approach to checking compliance.>’*

271 Section 7 of the UK Bribery Act (2010) <http://www.legislation.gov.uk/ukpga/2010/23/contents 26 >accessed
30 October 2017.

272 <http://konzern-initiative.ch/initiativtext/?lang=en> accessed 30 November 2017. If the controlling company
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with these duties could be the basis for a direct claim against the parent/controlling company. However,
this proposal is meant to provide a different basis for a claim against the parent/controlling company that
could operate independently. The liability at stake is that of the subsidiary, but because of the
circumstances around the subsidiary, an automatic recourse to, or the automatic liability of, the parent is
established. This is because it is the subsidiary’s liability that is at stake, the host state law would
normally apply.
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The German Green Party also tabled a proposal in the Bundestag in 2016 under which
German companies of a certain size that operate directly, or through subsidiaries, in a high-risk
sector or area, would be required to conduct human rights due diligence to identify and address
risks of contributing to human rights abuses.?’”> The Government’s majority in the Bundestag
rejected the motion, but civil society organisations continue to promote it.>’ The proposal
broadly lays out the required due diligence steps, while also allowing for a number of factors,
such as country and sector-specific risks, and the size of the company, to be taken into account
in any assessment of the adequacy of the actual steps taken. Unlike the French Duty of
Vigilance, which would be enforced through private claims, this would be enforceable by the
state through a variety of instruments, including administrative orders and fines. However,
public enforcement is supplemented by a provision that would allow or facilitate civil liability
claims in case of due diligence failures. According to the proposal, the due diligence duties
established in the law would define the expected standard of conduct for tort/non-contractual

liability claims.

In view of all that has been mentioned thus far, one may suppose that the main problem
arises when the host state is not able to apply its own domestic law to the MNCs operating on

their soil?”’

or when the home state is unwilling to impose accountability or restrict the
operations of MNCs under its jurisdiction.?’® These findings suggest that legal rights and
remedy are difficult to acquire in a host state. According to this thesis, the obstacles may have

hampered effective implementation of human rights law, judicial remedy, and deterrents for

275 The German Original of The Proposed Law can be Found in: Klinger/Krajewski/Krebs/Hartmann,
Verankerung menschenrechtlicher Sorgfaltspflicht von Unternehmen im deutschen Recht (March 2016),
pages 38 to 42. <https://germanwatch.org/de/download/14745.pdf> accessed 20 November 2017. The
proposal drew from model legislation put forward by a group of civil society organisations.

276 Civil society organisations promoted the adoption of the proposal in the state’s National Action Plan on
Business and Human Rights (NAP), which was adopted in December 2016. The proposal was not
incorporated in the NAP, but a commitment was made that if at least 50% of German companies with
more than 500 employees failed to put policies and processes in place to conduct human rights due
diligence by 2020, the government would consider further steps, including the introduction of mandatory
human rights due diligence. See Business & Human Rights Resource Centre, ‘3 entry points to implement
the German National Action Plan’. <https://business-humanrights.org/en/3-entry-points-to-implement-
the-germannational-action-plan > accessed 20 November 2017.
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under International Law’ (2005) 47 William & Mary Law Review 135, Markos Karavias, ‘Shared
Responsibility and Multinational Enterprises’ (2015) 62 (2) Netherlands International Law Review 91,
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corporate human rights abuse, immunities, and the statute of limitation. For the same reason,
the focus of this thesis is centred on the legal rights and procedural rights to enforce remedies,
while recognising that these are not only rights victims seek. The victims of corporate human
rights abuses and environmental damages may have a broad range of needs and may seek a
variety of remedies under human rights law and environmental law. Likewise, a scenario that
warrants the same solution is that of subsidiaries operating in countries that offer no realistic
avenues to seek reparation against them if they cause harm. This may be the case of countries
affected by or emerging from armed conflict, or where there is a total collapse of the rule of
law.2” In these circumstances, the level of inefficiency of the legal system, the degree of
impunity for human rights abuse, or the level of arbitrariness in the promulgation, enforcement
and adjudication of laws may be such that the prospects of achieving due process and justice

in a given case may be very low.

In addition to the corporation's legal subjects, states have naturally sought to regulate them
within their domestic legal systems. In these cases, home state laws should allow claims to be
brought directly against the controlling corporation, or against both the controlling business

280 If allegations of wrongdoing against the subsidiary were proven,?8! the

and its subsidiary.
controlling corporation would be liable for the harm, regardless of fault. Again, the element of
fault of the controlling corporations in these cases would be irrelevant in court. However, due
to the fact corporations are steadily becoming more powerful, such efforts appear increasingly

futile. Where government own interests are concerned, corporations even attempt to dominate

27 The concept of Rule of law is of old origin and is an ancient ideal. It was discussed by ancient Greek
philosophers such as Plato and Aristotle around 350 BC. Plato wrote: “Where the law is subject to some
other authority and has none of its own, the collapse of the state, in my view, is not far off; but if law is
the master of the government and the government is its slave, then the situation is full of promise and
men enjoy all the blessings that the gods shower on a state". Likewise, Aristotle also endorsed the concept
of Rule of law by writing that "law should govern and those in power should be servants of the laws.
Absence of discretionary powers and supremacy of Law: viz. no man is above law. No man is punishable
except for a distinct breach of law established in an ordinary legal manner before ordinary courts. The
government cannot punish any one merely by its own fiat. Persons in authority do not enjoy wide,
arbitrary or discretionary powers. Dicey asserted that wherever there is discretion there is room for
arbitrariness. Richard A Cosgrove, The Rule of Law: Albert Venn Dicey, Victorian Jurist (UNC Press
Books 2017).

280 Some states such as the UK and Netherlands allow claims against both the parent company and the subsidiary
to proceed jointly based on “joinder” (the union in one lawsuit of multiple co-defendants). The added
value of this proposal is that a proven claim against the subsidiary would automatically engage the
liability of the parent.

281 As stated above, the host state law determining the liability of the subsidiary would normally apply. However,
given the possible inadequacy of the law emanating from countries affected by the sort of circumstances
envisaged in this thesis, it should be possible to invoke “public policy” considerations to apply home
state law to assess the conduct of the subsidiary.
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the state, generating a paradoxical role reversal.?*> The pervasive influence of the corporation
and its ever-increasing effects on human rights globally ‘is now the two hours’ traffic of our
stage.?®3 The evidence is accumulating that in the modern world, state power has been replaced
by MNC economic power, where MNCs play an extensive role in the formation of regulations
on business and human rights.?®* Likewise, the expansion of international investment?®® and
trade?®® has not promoted accountability, but has rather fuelled a system of corruption®®” and
the ineffective legal enforceable mechanism for corporate governance.?®® The current concept
of corporate governance’® has not resulted in effective corporate accountability or
transparency of transnational business operations. Similarly, there is only a handful of evidence
to support the development and effectiveness of corporate governance in regulating corporate

290

conduct. The continued development of trade agreements™" and the economic operations of

MNCs?*! has produced many economic gains and benefits while at the same time has

2

contributed to substantial human right violations?*> and environmental damage through

corporate-related harm.

Although the past decades have seen a rapid development of MNCs’ economic power,
including financial institutions,””> no effective mechanism has been developed for holding

them accountable for human rights violations and environmental damages that are linked to
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their business operations.?** Drawing on an extensive range of sources on MNCs’ human rights
violations,?®> most authors set out the different ways in which MNC operations and human

rights abuses are linked, such as:

e Forced eviction and displacement due to large infrastructure, specifically in energy and
agricultural projects, which are mostly financed by international financial institutions

(IFIs) and national development banks;
e Loss of lands and livelihood as a result of extractive industry operations;

e Adverse health impacts and environmental contamination caused by exploitation of

natural resources, factory operations, or industrial accidents;

e Loss of life and arbitrary detention and torture of community members and human
rights campaigners by security forces who have been provided with equipment or

employed by a company;

e Poor and unsafe working conditions in factories which are part of the global supply

chain for apparel and electronic retail brands; and

e Violations of privacy, freedom of expression, and freedom of association resulting from

technology companies complying with government surveillance or domestic law.>*

These human rights abuses are linked to a violation of Economic, Social and Cultural Rights
that occurs when a State fails in its obligations to ensure that they are enjoyed without
discrimination or in its obligation to respect, protect and fulfil them. Often a violation of one

of the rights stated above is linked to a violation of other rights. Such as:
e Forcibly evicting people from their homes (the right to adequate housing);

e (Contaminating water, for example, with waste from State-owned facilities (the right to

health);
e Failure to ensure a minimum wage sufficient for a decent living (rights at work);

e Failure to prevent starvation in all areas and communities in the country (freedom from

hunger);
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e Denying access to information and services related to sexual and reproductive health
(the right to health);

e Systematically segregating children with disabilities from mainstream schools (the
right to education);

e Failure to prevent employers from discriminating in recruitment (based on sex,
disability, race, political opinion, social origin, HIV status, etc.) (The right to work);

e Failure to prohibit public and private entities from destroying or contaminating food
and its source, such as arable land and water (the right to food);

e Failure to provide for a reasonable limitation of working hours in the public and private
sector (rights at work);

e Banning the use of minority or indigenous languages (the right to participate in cultural
life);

e Denying social assistance to people because of their status (e.g., people without a fixed
domicile, asylum-seekers) (the right to social security);

e Failure to ensure maternity leave for working mothers (protection of and assistance to
the family); and

e Arbitrary and illegal disconnection of water for personal and domestic use (the right

to water).

The UNGPs advocate that all business across all sector in the global economy are required
to take the appropriate due diligence steps to “identify, prevent, mitigate and account for how
[they] address their impacts on human rights”. “Pillar 2” of the UNGPs elaborate further on
what is required under each of these steps. Intergovernmental organisations such as the
Organisation for Economic Cooperation and Development (OECD) have begun elaborating
sector and issue-specific due diligence standards for companies, which lay out what is required
to avoid harm in relation to particular situations. These standards provide guidance to assess
liability to the extent that they elaborate on what “reasonable steps” might look like in particular
circumstances. These assessments of corporate due diligence should not be a “box ticking”
exercise but focus on the adequacy of the measures taken, the extent to which they were
genuinely geared towards preventing harm. However, in general, human rights violations and

environmental damage caused by MNCs over the last few decades have exposed critical
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corporate accountability gaps®’ where corporate accountability and protection provided by
international law and human rights mechanisms have not kept pace with the rapid development
of MNC'’s economic power. Corporate accountability literature abounds with competing for a
description of accountability whose many qualities, however, avoid those of reliable legal
methodology and intellectual legal rigour, which in turn can provide a remedy for victims of
human rights violations and environmental damages. The outcomes of these remedies,
furthermore, are both predictable and consistent. In short, the current concept of corporate
accountability has not identified the process or the legal methodology for identification and
appraisal of the evidentiary rules of corporate liability under international law and human rights
law.?”® What specifically needs to be asked with respect to the MNC accountability gap is the

effectiveness of the MNC liability under the current mechanism.

299 corporate social responsibility (CSR) and corporate

Also, corporate responsibility,
accountability are sometimes confused or seen to be synonymous.*°* However, corporate social
responsibility and corporate accountability are typically distinguished from one another along
several lines. Corporate social responsibility in its broadest sense refers to varied practices that
reflect the belief that corporations have responsibilities beyond generating profit for their
shareholders. Such responsibilities include the negative duty to refrain from harm caused to the

environment, individuals or communities, and sometimes also positive duties to protect society

and the environment, for example protecting human rights of workers and communities

297 The thesis referred to corporate accountability gap as areas where the law is insufficient, obscure, or imperfect.
These are not the typical cases of a mere discord between the abstract rule and the specific facts of
corporate liability, which can be resolved through interpretation. Nor are they manifestations of an
unsatisfactory legal solution, which are the province of law reform efforts. The law is instead silent,
absent, simply unavailable as a means to resolution.

28 Yvette Selim, ‘Examining Victims and Perpetrators in Post-conflict Nepal® (2017) International Review of
Victimology.

29 Stephen Tully, ed. Research Handbook on Corporate Legal Responsibility (Edward Elgar Publishing 2005).
Corporate Legal Responsibility considers general theory and basic concepts such as corporate legal
personality, the doctrine of attribution, corporate governance and directors’ duties, and reviews the range
of individuals to which corporations may be held responsible, particularly employees, suppliers,
shareholders, ‘stakeholders’ and women.

300 Subhabrata Bobby Banerjee, ‘Corporate Social Responsibility: The good, The Bad and The Ugly’ (2008) 34
(1)Critical Sociology 51, 79.

Corporate Social Responsibility movement aimed at encouraging companies to be more aware of the
impact of their business on the rest of society, including their own stakeholders and the environment.
Corporate social responsibility (CSR) is a business approach that contributes to sustainable development
by delivering economic, social and environmental benefits for all stakeholders. CSR is a concept with
many definitions and practices. The way it is understood and implemented differs greatly for each
company and country. The company has been ranked ‘Food Industry leader’ in the Dow Jones
Sustainability World Indexes for the 11 consecutive years and ranked 7th in the ‘Global 100 Most
Sustainable Corporations in the World. Eveline Van de Velde, Wim Vermeir and Filip Corten,
‘Corporate Social Responsibility and Financial Performance’ (2005) 5 (3) Corporate Governance: The
International Journal of Business in Society 129, 138.
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affected by business activities.>°! Such responsibilities are generally considered to extend not
only to direct social and environmental impacts of business activity, but also to more indirect
effects resulting from relationships with business partners, such as those involved in global
production chains.**? In contrast, the term corporate accountability is commonly used instead
to refer to more confrontational or enforceable strategies of influencing corporate behaviour.
Often, the term corporate social responsibility is used to indicate voluntary approaches, albeit
those supported by market based incentives.>*> Corporate accountability typically implies that
corporate behaviour is influenced by pressure exerted by social and governmental actors
beyond the company itself.>** Such actors can adopt a range of strategies, including but not
limited to the mobilisation of legal mechanisms to enforce social standards.?*> Together, these
studies indicate that corporate social responsibility and corporate accountability illustrate

different level of liability in a legal context.

Perhaps, the most important innovation of the corporate accountability movement has
been its demands for increased participation by affected groups.?°® This has been shown to be
extremely important in many contexts as a basis for effective compliance with specified
norms.>*’ In the few and often short-lived cases in which worker organisation or representation
has been established, positive outcomes for workers have often been achieved, both in factory
settings and among homeworkers.??® Participation in initiatives can feed into underlying
changes to social power relations via their spill-over into campaigning activities, and their
potential to create sustainable social alliances between workers, producers and communities

affected by transnational business activity.>*® However, such participatory, multi-stakeholder
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Changes and Recurring Challenges’ (2007) 6 Northwestern University Journal of International Human
Rights 222.
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International Law 901, 922.
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processes do however tend to confront a range of practical challenges associated with both
weak capacity among key stakeholder groups to engage effectively, and in some cases also
difficulties in mediating conflicting priorities of affected stakeholders.>!® Clearly, significant
challenges continue to confront all these different strategies of corporate accountability.?!!
However, to view these initiatives as static institutional arrangements misunderstands their
purpose and impact as both experimental, learning devices in specific governance contexts,
and as broader vehicles for social transformation via their provision of ongoing sources of
knowledge and pressure that can leverage processes of progressive change within wider social
and political institutions. Much uncertainty remains and a great deal more experimentation will

be needed as corporate accountability initiatives continue to be formed and improved, either as

stand-alone forms of corporate regulation or in conjunction with other strategies.>'?

In addition, the concept of transparency in corporate responsibility and accountability
are essential foundations for independent and responsible business conduct and auditing
organisation operation. Business independence, accountability and transparency are essential
prerequisites in a corporate operation that is based on the rule of law (The term rule of law
refers to a principle of governance in which all persons, institutions and entities, public and
private, including the state itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with international human
rights norms and standards. It requires, as well, measures to ensure adherence to the principles
of supremacy of law, equality before the law, accountability to the law, fairness in the
application of the law, separation of powers, participation in decision-making, legal certainty,

avoidance of arbitrariness and procedural and legal transparency)’'>

and credibility of
international business practice.>'* Accountability and transparency are two important elements

of good business governance.’!®> Transparency is a powerful force that, when consistently
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applied, can help fight corruption, improve governance, human rights standards and promote
business accountability.>'® A possible explanation for this might be that accountability and
transparency are not easily separated: they both encompass many of the same actions, for
instance, public reporting, respecting human rights, environmental law, observing financial law
and avoid business malpractice such as fraud and corruption.®!” The concept of accountability
for corporate business operations may be referring to the legal and reporting framework,
organisational structure, strategy, procedures and actions to help ensure that business and
organisation meet their legal obligations with regard to their audit mandate and required
reporting within their budget.>'® It may encompass evaluate and follow up business own
performance as well as the impact of their audit. Report on the regularity and the efficiency of
the use of funds, including their own actions and activities and the use of their resources to

achieve business objectives.’!’

While, the notion of transparency refers to the timely, reliable, clear and relevant public
reporting on its status, mandate, strategy, activities, financial management, operations and
performance. In addition, it includes the obligation of public reporting on audit findings and
conclusions and public access to information about the corporate business activities and
dealings.>?° Thus, the notion of transparency in itself is not the most important thing in business
accountability, it is the accountability that it makes possible. Transparency itself is, in fact, a
metaphor based on the ability of making something clear without any hiding agendas, however,
transparent reveal what is hiding in corporation operations.*?! In practice, transparency allows
the revelation of what otherwise might have been concealed, and it is applied in a social context
to reveal human activity in which there is a valid public interest.*>> Which could be applied to
all of those who hold power and responsibility position in society, whether that is political or

economic.’*® Therefore, the notion of business transparency is distinctions between open
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governance, procedural transparency, radical transparency, and systemic or total
transparency.>* This means that transparency can be used to scrutinise the activity of the
businesses, including freedom of information laws, accounting and audit systems, and the
protection of public interest disclosure (whistleblowing). However, whether transparency
carries a legal duty, it a subject of legal*?® and literal interpretation,*?® which also need to be

distinguished from each other.

Therefore, this research aims to examine corporate accountability and whether tort and
civil law offer better accountability and remedy for victims of corporate human rights abuses.
In principle, the application of protected human rights in civil and tort law need not create any
conceptual difficulty where corporate human rights violations and environmental damages are
at stake. The doctrine of tort and the civil legal principle is capable of extending the obligation
of corporations under international law and human rights law. The point of departure for the
direct application of the duty of care*’ is that human rights law has always played a role in
civil and tort law and vice vers. Therefore, at the foundation of civil law and tort law system
are human rights obligations, self-relations, and human dignity.>*® This can be seen with tort
rule on protecting one image or protecting rights of individuals (as is the case against state and

non-state actors).>?’ Likewise, the notion of taking care not to injure one’s neighbour,**
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Energy for Sustainable Development 95, 102, Ronald J Krotoszynski Jr, ‘Transparency, Accountability,
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reasonableness, and negligence reflect, inter alia, an appropriate balance between corporate
business conduct and human rights. Therefore, the notion of corporate duty of care under tort
law is not a new concept, but is rather the evolution of an old legal principle. Thus, this thesis

advocates for a content-dependent?>!

conception of the principle of duty of care that is mindful
of the demands of the legality of corporate liability as the best way forward for holding
corporations accountable for human rights violation and environmental damages. The legal
duty of care recommendation in this research is designed to operate in line with national law
and international human right law. The duty of care or “duty to prevent” in this thesis is as an
“obligation of means”. This requires carefulness in fulfilling a duty, but not guaranteeing the
attainment of a specific result. This allows a corporation to refute or limit the extent of its
liability by demonstrating that it took all reasonable steps to avoid causing harm, including in
relation to their subsidiaries’ business activities. Nevertheless, these “reasonable steps” must
be “outcome-oriented,” that is, designed and implemented with the express and overriding

objective of preventing harm. They should be defined by reference to rigorous human rights

standards that focus on the prevention of human rights abuses and environmental damages.

Overall, the obligation under tort and civil law indicate that the duty of care could
ensure better prevention of adverse impacts by corporations and will also help victims of
corporate human rights violation overcome some of the obstacles they face in achieving justice
at the domestic court. The duty of care will require the corporation to identify key risks of
impacts either linked to their business operations or those of the subsidiary and will take action
to prevent them. This thesis goes further to argue qui tacet consentire videtur si loqui debuisset
ac potuisset (he who is silent appears to consent if he should, and could, have spoken).**? Thus
a reputable presumption of a duty of care exist where a corporation is engaged in business

operation with a subsidiary that may directly or indirectly damage the environment or violate

509.), in a definition to which is later refer. As framed, it was demonstrably too wide, “though it appears
to me, if properly limited, to be capable of affording a valuable practical guide. At present I content
myself with pointing out that in English law there must be, and is, some general conception of relations
giving rise to a duty of care, of which the particular cases found in the books are but instances. The
liability for negligence, whether you style it such or treat it as in other systems as a species of "culpa," is
no doubt based upon a general public sentiment of moral wrongdoing for which the offender must pay.
But acts or omissions which any moral code would censure cannot in a practical world be treated so as
to give a right to every person injured by them to demand relief. In this way rules of law arise which limit
the range of complainants and the extent of their remedy.

31 Neha Jain, ‘General Principles of Law as a Gap-Fillers’ (2014) 27 International Legal Theory Colloquium,
New York Law School. “A content-independent view of general principles of law, in contrast, simply
takes their presence in the majority of municipal legal systems as the basis for their validity”.

332 Temple of Preah Vihear (Cambodia v Thailand), 1962 1.C.J. 6, 23 (June 15). “In the Temple of Preah Vihear
case, the court merely referred to the principle of plea of error as an "established rule of law”.
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the human rights of the community. The legal argument under the neighbourhood principle of
a duty of care will make it easier for victims of corporate human rights abuses to argue that the
corporation could have influenced the business misconduct and that it should take the

appropriate measures to mitigate adverse impacts.

Approaching corporate accountability under the notion of duty of care is an important
step forward in a global context where achieving corporate accountability is hindered by
complexity, scale and reach of corporate structures, the absence of a level playing field, the
legal and practical barriers faced by the victims to access remedies or the lack of enforcement
of existing human rights standards especially concerning Multinational Corporations with a
myriad of subsidiaries and suppliers.®** Admittedly, the reputable presumption of corporate
duty of care must be preserved as a means to advancing human rights obligations at both the
national and international level. Thus, it appears inevitable that the flexibility needed for the
growth of corporate accountability must be supplied by a greater degree of flexibility in
identifying a novel duty of care in business operations. Therefore, for the purpose of this
research on corporate accountability and remedy, the term accountability refers broadly to the
international law that assigns accountability for certain specific serious corporate human rights

violations under international law and human rights law.

The central objective of the thesis is to strengthen the argument on MNC accountability
and remedy, as well as to develop and present a new practical paradigm for international legal
action against MNC’s human rights violations in a host state or home state, in the context of
the tort of negligence (the neighbourhood principles of duty of care). This thesis rests on the
assumption that the corporation under a duty of care or equivalent has the ability to control the
activities of the business directly causing the harm. The ability to control, and not actual
control, should be enough as a basis for a legal liability. Control should be defined broadly to
cover not only majority shareholding, but other situations that give entities either legal or
factual control. In certain cases, such as (but not limited to) when there is a majority ownership
(over 50%), the ability to control should be assumed and the claimant should not have to prove
it. Creating and structuring a relationship with a subsidiary, for example through holding
corporations or share companies so that there is no apparent control over its activities, should
not be a defence. The suggestions in this research can also operate alongside the direct

regulatory action by the state, and would help reinforce compliance. Lastly, the

333 Isabella D Bunn, ‘Global Advocacy for Corporate Accountability: Transatlantic Perspectives from The NGO
Community’ (2003) 19 American University International Law Review 1265.
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recommendation concerning applicable law is relevant and should be implemented in relation
to all cases dealing with private claims under tort/non-contractual liability law. Thus, to answer
the question set out in the study, this research is divided into two parts, with a total of eight
chapters. The first part examines the concept of accountability, whereas the second concerns

itself with remedy and enforcement.

1.1. Overview: Corporate Accountability under the Neighbourhood Principle (Chapter
D

To better understand the challenges that exist in corporate human rights accountability
and the initiatives likely to be most effective for remedy and enforcement, one must understand
the following subjects and theories: the diversity of legal structures, corporate law, legal
theories, and the legal approaches of the different jurisdictions around the world. The research
in this chapter attempt to analyse the concept of accountability by critically examining its
general and legal definition, with the end result of developing a corporate accountability
mechanism under tort and civil law. It draws upon empirical information from a wide range of
literature on the concept of accountability. It then examines the general and legal definitions of
accountability, accountability systems, and relevant regimes. Adopting this approach to
corporate accountability allows the research to lay down the theoretical concept for the study
by focusing on the substantive legal and practical issues that have an impact on the
effectiveness of accountability and judicial mechanisms in achieving corporate accountability
and effective remedies in cases of business-related human rights exploitations, with a particular

emphasis on the legal definition of accountability under international public law.

1.1.2 Overview: The Analysis and Definition of Accountability (Chapter II)

Following the analysis and definition of accountability, and the mechanism of
accountability, this part pulls out the components of accountability, which will allow for a
better understanding of its practical application (in this context, it is composed of responsibility,
answerability, blameworthiness, liability, and sanctions). The practical concept of
accountability will show that the key element of corporate liability is a principal way in which
the problem of corporate accountability can be tackled, by focusing on the key components

that constitute accountability. The elements of accountability are crucially significant for
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holding corporations accountable for human rights violations. These elements further provide
development gateways for the attainment of remedies for business related human rights abuses.
Therefore, the aim here is to examine and highlight the key elements that are required to
establish accountability for non-state actors; a diagram will then be used to explain the various
forms of accountability, and how this element creates a legal duty of care for non-state actors,
such as corporations. It focuses on substantive legal and practical issues that have an impact
upon the effectiveness of judicial mechanisms in achieving corporate accountability and access
to remedies in cases of business related human rights abuses, with a particular emphasis on the

elements developed in this thesis.

1.1.3 Overview: Examine How the Extent of International Criminal Law can Influence

International Human Rights Law (Chapter I1I)

Chapter Three examines the extent to which international criminal law influences
international human rights law in its use of tort law and civil law remedies. This chapter
considers the current international criminal law principles and covenants to measure their
efficacy at protecting human rights in relation to corporate human rights abuses in tort and civil
law settings. It also analyses the effectiveness of the international criminal law system in
prosecuting individual crimes under the doctrine of state responsibility and international crime
in the international community. This chapter then argues that even though the international
criminal system has been effective at prosecuting individuals for international crime prohibited
under international law, it cannot also help to achieve tort and civil remedies for corporate
human rights violations in the host state. It shows this by explaining the distinction between
international human rights law, international humanitarian law and international criminal law,
as well as explaining the model of the International Criminal Tribunal (ICT) and the

International Criminal Court (ICC) that is used in the application of international criminal law.

This thesis goes on to argue that the difference between civil law and criminal law are
significantly small, civil law and criminal law are similar but with two different objects where
the law seeks to pursue redress or punishment. The object of civil law is the redress of wrongs
by compelling remedy, while the wrongdoer is not punished; he only suffers so much harm as
is necessary to make good the wrong he has done. The person who has suffered gets a definite
benefit from the law or, at the very least, avoids a loss. On the other hand, in the case of crimes,

the main object of the law is to punish the wrongdoer; to give him and others a strong
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inducement not to commit the same or similar crimes, to reform him if possible, and perhaps
to satisty the public sense that wrongdoing ought to meet with justice. Therefore, the argument
here is that international criminal law can serve as an example or a model for enforcement and
remedy for corporate human rights abuses, as they seem to serve the same objective, though

the principle can only be effective under tort and civil law.

1.1.4 Overview: Examine the Limitations, Benefits and the Legal Drawback on the

Applicability of the Alien Tort Claims Act (“ATCA”) (Chapter 1IV)

Chapter IV examines the arguments around the Alien Tort Claims Act (ATCA)***
because it allow for a suit by an alien for a tort but only in violation of the law of nations or a
treaty of the United States. Likewise, the rationale behind the examination of ATCA in this
thesis is that it have original jurisdiction of any civil action by an alien for a tort only,
committed in violation of the law of nations or a treaty of the United States. This Act was
enacted in 1789 and remained dormant until 1980 when a federal court in Filartiga v Pena-

335 allowed a Paraguayan woman to bring a suit against a Paraguayan government official

Irala
who had tortured and killed her brother. This chapter further assesses the Federal Court
jurisprudence on corporate accountability under the Act that has developed over the years. It
then reflects the impact that the current uncertain state of the ATCA will have on Multinational
Corporation (MNC) misconduct overseas. The chapter concludes that, although many have
indicated in the literature that Kiobel v Royal Dutch Petroleum>*® marks the end of the ATCA,
it is not the end of the ATCA but rather part of the evolutionary process to develop a new

concept of corporate tort liability.

1.1.5 Overview: Tort of Negligence, under the Neighbourhood Principle Test (Chapter V)

Chapter V argues that the tort of negligence under the neighbourhood principle test
could be an effective mechanism for holding corporations accountable for human rights
violations. It goes on to argue that the relationship between the corporation, government,

society, and the environment gives rise to a positive duty of care not to cause harm or damage

334 The Alien Tort Statute (28 USC. § 1350; ATS).
35 Filartiga v Pefia-Irala, 630 F.2d 876 (2d Cir. 1980.).
336 Kiobel v Royal Dutch Petroleum Co., 133 S.Ct. 1659 (2013).
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to the environment.*>*” In a detailed reflection, it is also observed that the relationship between
corporate business operations, supply chain, subsidiary, and human rights violations give rise
to a rebuttable of duty of care. However, this can be limited in many different circumstances.
Nonetheless, through the use of tort of negligence, this chapter highlights the positive grounds
which victims can rely on to bring a successful claim against corporations. It further argues
that the tort of negligence should be expanded and modified to reflect the development of
parent corporations and subsidiary accountability, and the circumstances surrounding the
business operations. Finally, it establishes a prima facie case for corporate accountability and
the role an international court/tribunal could play in a corporate duty of care. In conclusion,
this chapter offers a meaningful and practical understanding of the legal principle needed for
accountability for corporate human rights violations and remedy through tort law if the

corporation and its supply chain and subsidiary undertakings behave negligently.

1.1.6 Overview: Examine The Remedies that may be Available to The Victim of a

Corporate Human Rights Violation in Tort Law (Chapter VI)

This chapter examines the remedies that may be available to a victim of corporate
human rights violations in tort law. Under tort law, remedies should be considered once it has
been established that a tort has been committed and that no defence applies. The award of
effective damage is the most important part of a remedy in practice. Therefore, the tort of
negligence must aim to put the victims back to where they were before the tort was committed.
Sometimes, the commission of a tort, which involves the misappropriation of the claimant's
rights, may have enabled the defendant to make a profit at the claimant’s expense. Thus, in
such cases, the claimant may be in a position to elect between a tort measure of damage and

one based on the defendant’s unjust enrichment.

This part of the study also attempts to address the question of remedy and enforcement

by first looking at tort remedies for victims of transboundary environmental damage. It also

337 Foreseeability, Proximity, Fair, Just and Reasonable. “Caparo Industries plc v Dickman [1990] 2 AC 605.
Lord Bridge: (The Caparo test) “What emerges is that, in addition to the foreseeability of damage,
necessary ingredients in any situation giving rise to a duty of care are that there should exist between the
party owing the duty and the party to whom it is owed a relationship characterised by the law as one of
“proximity” or “neighbourhood” and that the situation should be one in which the court considers it fair,
just and reasonable that the law should impose a duty of a given scope upon the one party for the benefit
of the other”.
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assesses the cause of action under the civil liability treaty and its effectiveness. The second part
examines an alternate approach to an effective remedy for corporate human rights violations
under tort by first seeking to establish the type of remedy that could be available for victims
under the principle of duty of care. This chapter then moves on to recommend an appropriate
remedy for corporate human rights abuses. The conclusion is based on the perception of the
victims’ understanding of remedy in the literature, the assessment of an appropriate remedy for
them, which reflects the gravity of the corporation’s human rights violations, environmental
damage, the domestic law (in this thesis it is the law or legal system established within a state
to govern events, transactions, and persons within or having a connection to that state; also

internal, municipal, national, or local law/legal system) and international legal system.

1.1.7 Overview: Establishing an International Court for Business and Human Rights

(Chapter VII)

This chapter continues the debate on corporate accountability by setting out a
theoretical mechanism for corporate accountability that has the potential to effectively interpret
the concept of the corporate duty of care under tort law. This chapter starts by looking at the
purpose of the proposed Hybrid International Transnational Corporation Claim Court
(HITNCCC), the anatomy of the Court, jurisdiction and applicable law, procedure and
judgment, and how it can be applied in the international arena. In the event a corporation
breaches its duty of care, and when harm occurs, the corporation should be held liable, and the
court should award a remedy for the harm that satisfy the obligation of the corporation and
placing the victims back to where they were before the violation happened. The major function
of the court is to mitigate the imbalance between the corporations and the victims. In this
respect, the court judgment shall constitute an integral part of the remedy for corporate human

rights violations.

Therefore, it is argued in this chapter that the court should apply the concept of General
Principle of Law to find a novel duty of care for corporate misconduct and environmental
damages. This will ensure the universal application of the corporate duty of care. The General
Principles of Law is a means for determinating the rules of law, in other words, these are not
authorities, but are rather of the sources of international human rights law obligations. The
General Principles will ensure remedy and enforcement are purely a subject matter of a

universal application of a duty of care, no matter how different some legal system may be. The
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conceptual differences can be taken into account in the inductive process of ascertaining the
meaning and content of duty of care and remedy. A further analysis conducted in the research
show that the General Principles as an undefined and uncertain source of a legal rule that could
have the capacity of binding the corporation to that which they have not specifically consented
and to ensure morality and justice for the victims. Likewise, the General Principles as a
subsidiary primary source of the rule, would mean that a court could apply them for the purpose
of modifying and superseding international law and customary rules. Another feature of the
court relates to the interpretation of human rights obligation within the legal framework of duty

of care, which must be applied in the notion of General Principle of Law.

Lastly, the role of the courts is to uphold human rights obligations and provide a forum
to resolve corporate human rights abuses issues, as well as to test and enforce the corporate
duty of care in a fair and rational manner. Therefore, if the state does not regulate a specific
issue of corporate human rights violations, then the court will address any lacuna in the
domestic law by having recourse to (I) rules of international law; (II) general principles of
international human rights law; (III) general principles of human rights law common to the
major legal systems of the world; (IV) general principles of law that is in agreement with the
fundamental requirements of rule of law, and the protection of human dignity and justice and
(V) general principle of a duty of care (tort of negligent). Finally, the chapter concluded by
arguing that tort law or duty of care should compel courts to consider human rights and the
ability of claimants to access justice effectively as an overriding factor in deciding forum non

conveniens claims in corporate human rights violation and environmental damages cases.

1.1.8 Overview VIII: This Chapter Provides a Conclusion of The Thesis.
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Part I
Corporate Accountability under the Neighbourhood Principle

Chapter 1

1.2. Aims and Objectives of Section 1 - Chapter I

The main aim of this chapter is to better understand the challenges that exist for
corporate human rights accountability and environmental damages. As well as the initiatives
likely to be most effective for remedy and enforcement human rights and environmental law,
given the diversity of legal structures, traditions, and approaches around the different
jurisdictions in the world. The research in this chapter attempts to analyse the concept of
liability by critically examining the definition of human rights law, tort law and problems
associated with the concept of corporate obligation, both in its legal and everyday use, with a
view to developing a corporate liability mechanism under tort law. The research draws on
empirical information from a wide range of general and legal literature on the concept of
accountability. It examines the functioning of the general and legal concept of accountability,
human rights law, tort of negligence, accountability systems, and relevant regimes. Adopting
this approach to corporate liability allows the research to lay down the theoretical concept for
the study by focusing on the substantive legal and practical issues that have an impact on the
effectiveness of accountability and judicial mechanisms in achieving corporate accountability
and effective remedies in cases of business-related human rights exploitations, with a particular
emphasis on the legal definition of accountability under public international law. This is
because the definition is important in the recognition of an effective international legal
framework on business and human rights as an essential step towards protecting victims’ access
to remedies for corporate wrongdoings. It will also served as a legal instrument that could

clarify the obligations of corporations to respect human rights.

1.3. Definition of Human Rights Law

Even though historically the specific phrase ‘human rights’ is mostly traced back to

modern times after the World War I1,3*® however, the idea is as old as humanity itself,

338 Henry J Steiner, Philip Alston and Ryan Goodman, International Human Rights in Context: Law, Politics,
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inevitably intertwined with the history of justice and law.*** Human rights are rights that
individuals have by virtue of being human.?*’ The essence of human rights revolves around the
question of what it is about being “human” that gives rise to rights.**! Human beings, thus
support the ‘bottom-up’ approach to human rights, starting from the essence of being human.3#?
In this understanding, human rights is as moral principles and as legal principles rooted in
morality. Deriving from this moral and legal principles is the overarching and interrelated

principles lie at the moral foundation of human rights: ‘human dignity’ and ‘equality.**’

As a consequence, human dignity as a concept is twofold, on the one hand it serves as
the foundational premise of human rights and on the other hand as a legal term, for instance
serving as a tool for interpretation. This last strand is often criticised for its use in methods of
interpretation and application of specific human rights because of its lack of clear content or
meaning.>* For present purposes of human dignity in the context of international human rights
law refers to the foundational premise of human rights to all human beings.>*> A possible
implication of this is that “human dignity is understood as an affirmation that every human
being has an equal and inherent moral value or status”,>*® a view shared by Kant, who stated
that no human being can be used merely as a means, but must always be used at the same time

as an end in his classical work The Metaphysics of Moral ¥

The concept of human dignity also has value as a true legal proposition.**® Human
dignity serves as one of the most fundamental concepts of international human rights law,
exemplified by its widespread appearance in almost all human rights instruments and regular

application by human rights bodies.** It is a principle recurring in binding human rights treaties
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as well as in jurisprudence.®>® The ECtHR for instance affirmed that “the very essence of the
convention is respect for human dignity”, which is easily imagined for example with
application of article 3 ECHR.*! Human dignity is also explicitly present in the other regional
human rights documents.*>? The notion of human dignity not only provides for a measuring or
interpretational tool in application of civil rights but also has a role to play in respect of

economic and social life in answering the question on the benefits needed for a dignified life.>*

The concept of equality is inherently linked with human dignity as exemplified by
reading of article 1 of the UDHR 1948: “All human beings are born free and equal in dignity
and rights.”*** The moral principle underlying human rights is that we are all moral persons
and therefore deserve equal respect, fittingly named ‘the principle of equal respect’.’** The
consequence of equality as a foundational principle is that rights most of the time must be
balanced against rights of others. Equality holds in it a right of non-discrimination which is
perceived as “the most fundamental of the rights of man the starting point of all other
liberties”.**® Such a reasoning indeed lies at the foundation of the international concept of
human rights which is found for example in the abolition of slavery and minority rights and the

right to self-determination.

When considering human rights in legal terms we imagine that ‘rights’ exist as a
counterpart of duties. Classically states are seen as the main duty holders in this regard since
they exercise authority over persons and have the power to exercise a great degree of influence
on them. However, when we keep the moral foundations of human rights in mind we may
imagine that states are not the only actors in the international sphere which have the power to
exercise authority over individuals and the scope of duty bearers may thus be expanded towards

a more horizontal nature, an argument traced back to the moral foundation of human rights. In

350 Dinah L Shelton (n 336).
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(Judgment) 8 November 2011, VC v Slovakia, App 18968/07, para. 105.
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Law Review 388, 401.

354 Universal Declaration of Human Rights (UDHR), 1948, UNGA res 217 A, article 1.
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a more elaborate argument on human dignity, following up on Kant’s views, Dworkin indeed
stipulates that human dignity has two faces, the intrinsic value of every human being, and the
moral responsibility to realise a successful life, which confirms the close interrelation of moral
rights and moral duties. “Based on this moral conception of human dignity, it leads to the
argument that human rights constitute the legal face of human beings. That is, human rights
are not only the relational aspect of human dignity that justifies the interrelation of moral rights
and moral duties; they are also the institutional aspect of implementing human moral rights and

duties and the legitimate aspect to enforce a remedy for moral rights violation.”*’

To conclude, as put by Shelton “human rights exist because human beings exist with
goals and the potential for personal development based upon individual capacities which
contribute to that personal development. This can only be accomplished if basic needs which
allow for existence are met and if other persons refrain from interfering with the free and
rational actions of the individual. Recognition of the fact that there are rational and legal limits
to individual, corporate or state conduct that would interfere unreasonably with the free aims
and life projects of others is a basic idea underlying contemporary understanding of human
rights.”*>® Deriving from the moral foundation of human dignity, the main characteristics of
human rights as it is known today stipulate that they are inherent, interdependent, and
indivisible. This means first that they are of such a nature that they cannot be granted or taken
away, a concept rooted in human dignity. Second, interdependence means that the enjoyment
of one right influences the enjoyment of another right. This holds true not only when
considering the rights of one person, but also when balancing the rights of one against the rights
of another, a promulgation of the principle of equality. And third, human rights are indivisible
which means that they must all be respected without exception. The notion of human rights
throughout history is founded in a social contract between individuals and the state.*° It is only
since the World War II that human rights became a part of the realm international law and thus

forming the ‘international human rights law’ branch of international law.
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1.4. The Nature of Human Rights and the Law

International Human Rights Law is the structuration of human rights in the international
legal order. The great leap of said structuration became apparent in the post-WWII period.>®°
International human rights law has become an area of international law that encompasses a set
of individual entitlements of persons against governments.*®! These entitlements, human rights,
range from civil to political rights such as the rights to be free from arbitrary deprivation of
life, torture and other ill-treatment or to freedom of thought, conscience and religion, to social

and economic rights such as the rights to health and to education.

Substantive International Human Rights Law can be found in many different sources,
either conventional or customary, and binding or non-binding, so called ‘soft’ law.3®?
Therefore, International Human Rights Law has evolved both on the international and regional
plane through several binding treaties, such as the International Covenant on Civil and Political
Rights 1966 (ICCPR), the International Covenant on Economic, Social and Cultural Rights
1966 (ICESCR) and Convention on the Elimination of All Forms Racial Discrimination 1965
(CERD), centred around state obligations and rights for individuals. Nowadays, a change in
the international legal order can be perceived and the involvement of other actors is

increasingly recognised.*®

Now that the importance of human rights has been recognised in this thesis, the next
question is: what is the law? Cassese identifies three steps towards legal positivism.>** These
steps are: identifying the substance of the rights, establishing binding duties for the protection
of those rights and finally enforce those duties.>®> The first step has been taken by the Universal

Declaration of Human Rights 194836

the second by the emergence of binding human rights
treaties at the United Nations, the first of which was the Convention on the Elimination of All

Forms Racial Discrimination (CERD) in 1965,%7 closely followed by the International
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>accessed 3 June 2018.

77



Covenant on Civil and Political Rights (ICCPR) in 1966 and the International Covenant on
Economic, Social and Cultural Rights (ICESCR) in 1966.%% The last stage of enforcement is
the most difficult one to take in the realm of international law and was made difficult by the
polarisation of the international community during the cold war. Thus, international human
rights law is a part of public international law, which is traditionally governed by and for
sovereign states.>’® The role of other actors and the individual at the centre of international
human rights law is undeniable.?”! Indeed it is a field of law that is subject to constant evolution.
“However, one conceives human rights law, it is surely not static. Human rights law is driven,
not by the steady accretion of precedents and practice, but rather by outrage and solidarity.”*"?
Nevertheless the international legal system remains primarily governed by states. However, an

account of human rights enforcement by means of individual access to justice will be discussed

later on in this thesis.

1.5. Introduction into the Neighbourhood Principle under English Tort Law Doctrine

This section describes the neighbourhood principle under the English Tort Law
doctrine. A possible reason for this choice of legal doctrine might be that neighbourhood
principle established a conduct that falls below the standards of behaviour established by law
for the protection of others against an unreasonable risk of harm.’”> A person has acted
negligently if he or she has departed from the conduct expected of a reasonably prudent person
acting under similar circumstances then a duty of care might exit.>’* The English legal system

is a Common Law system of law. One of the most significant differences between the Common
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Law system, Religious Law>’> Canon Law>’® and the Civil Law system (the principal legal
system in continental Europe) is that the former judicial decisions are binding on both the lower
courts and on the court that have made the decision that is known as a system of precedent.?”’
The English legal system is divided into two: Public law; and Private law.?”® Private Law is
divided between Property Law and the Law of Obligation, with the law of obligation consisting
of Contract, Tort, and Restitutions. Thus, this introduction will help this research understand
the advantages of corporate accountability under the neighbourhood principle. It will offer an

understanding into the concept of duty of care and how this can be applied to corporations.

1.6. What Is Tort Law?

At its simplest, Tort is the law of non-criminal wrongs.?” The plural “wrongs” here is
deliberate. Thus, tort law is the name given to the diverse collection of legal wrongs, such as
negligence, trespass to land, assault, battery, libel etc. (Rudden in the early 1990s counted 70
individual torts**?). In addition, the boundaries between torts are fluid and the popularity of any
individual tort can change. An explanation of this is that old torts die out (the rule in Rylands

v Fletcher,®®' may be a case point here) while new ones emerge (such as the tort of misuse of
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private information in Vidal-Hall v Google Inc).*3* Tort law covers a lot of ground, so could it
provide an appropriate mechanism for corporate accountability? What is not clear is the extent
to which the various individual torts (and the law of tort as a whole) share common features,
principles, and justification in relation to corporate accountability. The best view may be Tony
Weir’s, who observed that “tort is what is in the tort books, and the only thing holding it
together is the binding”.*** Tony Weir’s view is noted in tort cases, such as Bourhill v Young,*3*
Osman v United Kingdom,*and Hall v Simons.’®® Therefore, in comparing tort law to
international law and human rights law, tort law has the ability to address a variety of corporate

human rights violations and cases of environmental damage.

Also, in comparison to, say contract law (traditionally tort law’s other half in the Law
of Obligation)®®” which is said to be grounded, inter alia, in the morality of promise-keeping,
tort law appears to lack any such common theme or ambition, and resembles little more than a
miscellaneous collection of relatively self-contained wrongs. As well, in recent years one

particular tort, such as the tort of 3%

negligence has gained prominence and started to gain
ground from other, older torts. This has extended the old tort to cover cause beyond the normal
duty of care, in cases such as Montgomery v Lanarkshire Health Board,*®® and Caparo

Industries plc v Dickman.>*

If this development continues, it may be possible that national
judicial system will end up with a law of tort sharing a similar unity and coherence as is found

in contract law. However, this move has not been universally welcomed and, in any case, it is
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not there yet. The description of tort law as a collection of civil wrongs for which the law
provides a remedy, as Peter Cane suggests, is a way of protecting people’s interest through “a
system of precepts about how people may, ought and ought not to behave in their dealing with
others”,**! which simply prompts another question: what wrongs or interests are protected

under tort law? Does tort law protect rights under human rights law?

Tort law is concerned with civil wrongs, while criminal law is concern with criminal
conduct.**? Unquestionably, the major (and mostly dynamic) field of law within tort is the law
of negligence. In the context of personal injury claims, the injured person will be able to sue

393 although there are other regimes that are relevant. Negligence in the English

for negligence,
legal system expanded throughout the nineteenth and twentieth centuries, and reflects the
pressures that arise out of an industrialised and urban society, and has brought to bear upon the
traditional groups of legal redress for interference with protected interests®**. These
relationships may partly be explained by the flexibility it brought to the legal system. The
flexibility allows the courts to find liability in a novel context to establish liability and effective
remedy. However, for the court to make a finding of negligence, the claimant must prove a
number of things, the primary being that the defendant owed the claimant a duty of care. In this

view, it is adequate to claim that tort law covers the rights derived from international law and

human rights law.

1.7. Rights Protected under Tort Law

Tort law might arise, in cases, where someone had suffered an unwanted harm. Some

involved physical injury (for example, the damage caused by elderly resident getting her foot

391 Peter Cane, The Anatomy of Tort Law (Bloomsbury Publishing 1997).
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degrees of crime. Criminal law, in fact, holds a distinction for having “uniquely serious consequences”
for offenders who fail to abide by the laws of their jurisdiction. Modern consequences in criminal law
commonly involve incarceration in jail or prison, government supervision or house arrest, fines, seizure
of property and / or money from an offender. Physical punishment is prohibited in most jurisdictions
around the world. Jurisdictions around the world follow five objectives to enforce criminal law
punishment: retribution, rehabilitation, restoration, incapacitation, deterrence and retribution. The value
of each varies between different jurisdictions.
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caught in a hole) or even death by motor accident, Sutherland Shire Council v Heyman®® (in
the case of the pedestrian killed by the speeding motorist) Fitzgerald v Lane,**® and in others,
the harm of psychological injury (such as that suffered by the office worker) Page v Smith®’
and White v Chief Constable of South Yorkshire.>*® Clearly not all cases involve physical or
mental injury to the potential claimant; other types of harm include damage of property (such
as the cause of explosion at the oil refinery) Simaan General Contracting Co v Pilkington Glass
Ltd*®® and financial loss (such as in the case of the buyer whose house is not worth as much
they thought, or more controversially, the student who has not been recognised as dyslexic)

Junior Books v Veitchi Co Ltd.**°

In some of these examples, such as Fitzgerald v Lane and White v Chief Constable of
South Yorkshire, there appears to be no damage or harm at all. However, even assuming for
the sake of argument the ramblers walk over the farmer’s land without causing damage (they
do not, for example, tear at or pick flowers) or that one’s housemate unlocks the bathroom door
before the drunk student wakes up the next morning and so he is unaware of having been locked
in all night, this can still be classified as an interference with the individual rights, Mitchell and
Another v Glasgow City Council,*' Stovin v Wise,**Norwich City Council v Harvey,?*and

Carmarthenshire County Council v Lewis.*** Thus, you have a right to determine who has
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access to or makes use of your land. In other words, the law says that you get to control the use
of your land, if any, that others may make of your property. Similarly, each of us has a right to
bodily freedom and autonomy, others are not entitled to touch us or confine our movement
(subject to certain exceptions) without consent. Even though the farmer or the drunk student
may not have been harmed, in the sense of being worse off, as a result of this action, it can be

said that there had been wrong-doing.

As such, tort law is not just, or indeed primarily, concerned with harm as much as it is
with rights. Therefore, the question is, how are these rights protected and respected? The
understanding of tort law as a system of rules protecting rights and interests will allow one to
identify and apply tort law to the fundamental human rights principles. Tort law presents the
legal system with a neat, linear form of protecting rights and interests. It also involves
something of a description of the way the distinct torts are arranged and how they are
interrelated. In an explanation, some torts exist and are defined to protect a single interest (for
example, defamation protects the person and their reputation, and nuisance protects individual
interests in enjoying their land), the tort of negligence offers protection to all legally recognised
rights and interests.*”> What this means is that often, for any single harm or injury, there will
be more than one tort upon which a claim may be founded. So, if someone hits another person
(as well as a criminal claim), it may be possible to bring a claim in battery or negligence,

depending on the circumstances of the case.*%°

405 Harold Luntz, David Hambly and Robert Alexander Hayes, Torts: Cases and Commentary (Butterworths
1992).

406 Kenneth Mann, ‘Punitive Civil Sanctions: The Middleground between Criminal and Civil Law’ (1992) Yale
Law Journal 1795, 1873. According to William Geldart, Introduction to English Law (D.C.M. Yardley
ed., 9th ed. 1984) 146. The difference between civil law and criminal law turns on the difference between
two different objects which law seeks to pursue, redress or punishment. The object of civil law is the
redress of wrongs by compelling compensation or restitution: the wrongdoer is not punished; he only
suffers so much harm as is necessary to make good the wrong he has done. The person who has suffered
gets a definite benefit from the law, or at least he avoids a loss. On the other hand, in the case of crimes,
the main object of the law is to punish the wrongdoer; to give him and others a strong inducement not to
commit same or similar crimes, to reform him if possible and perhaps to satisfy the public sense that
wrongdoing ought to meet with retribution.

Criminal law and civil law differ with respect to how cases are initiated (who may bring charges or file
suit), how cases are decided (by a judge or a jury), what kinds of punishment or penalty may be imposed,
what standards of proof must be met, and what legal protections may be available to the defendant.

In civil cases, by contrast, cases are initiated (suits are filed) by a private party (the plaintiff); cases are
usually decided by a judge (though significant cases may involve juries); punishment almost always
consists of a monetary award and never consists of imprisonment; to prevail, the plaintiff must establish
the defendant's liability only according to the “preponderance of evidence”; and defendants are not
entitled to the same legal protections as are the criminally accused.

Importantly, because a single wrongful act may constitute both a public offense and a private injury, it
may give rise to both criminal and civil charges. A widely cited example is that of the former American
football player O.J. Simpson: in 1995 he was acquitted of having murdered his wife and her friend, but

83



The concept that established the duty of care was generalised in the famous case of
Donoghue v Stevenson.**” Also, tort law plays a role in deterring future tortious activity. The
imposition of liability in relation to a particular activity enables others to regulate their

408 that mountain

behaviour accordingly. Thus, it is argued, following Woodroffe-Hedley,
guides are more likely to use two ice screws rather than risk liability by relying on one.
Likewise, one might think that anything that encourages safe practice is, in itself, a good thing.
In general, therefore, it seems that the effect of the imposition of tortious liability in such
circumstances is not to deter potentially negligent conduct but to stop the activity altogether.
Thus, could this be a mechanism to deter corporate human rights violations? The function of
tort is often coupled with the idea of gaining publicity about what has happened to stop it from
ever happening again. This is often the line claimants take if they have suffered as a result of
someone’s negligent actions, see the case of Woodroffe-Hedley v Cuthbertson*® where Gerry

Hedley’s wife sort to bring a negligence action against the defendant for the death of the

claimant.*!?

1.8. Aims of Tort Negligence

Tort Law has both backwards and forward-looking elements. It seeks to protect an
individual’s interests both prospectively (that is, to prevent or deter future harm) and
retrospectively (through the provision of compensation for past harm and the distribution of
losses). Tort law has a number of disparate functions or purposes typically identified under the
broad reading of compensation, deterrence, (corrective), justice and, less often, an inquiry and
/ or publicity.*!! The tort of negligence is the most frequently used of all torts and is therefore
perhaps the most important. It has flourished in the latter part of the twentieth century, rising
to a dominant position because of the flexible nature of its rules that allow judges to expand

the tort to protect any claimants who would otherwise have been left unprotected by the law.*!?

two years later he was found liable for their killings in a civil suit for wrongful death. Paul Skolnick and
Jerry I Shaw, ‘The OJ Simpson Criminal Trial Verdict: Racism or Status Shield?’ (1997) 53(3) Journal
of Social Issues 503, 516.

407 Neil MacCormick, ‘Donoghue v. Stevenson and Legal Reasoning’ (1991) Donoghue v. Stevenson and the
Modern Law of Negligence, Continuing Legal Education of British Columbia, Vancouver 191, 213.

408 Alistair Duff, ‘5 Legal Liability’ (2003). <http://platform.rgs.org/NR/rdonlyres/A1732337-720E-4FCC-950D-
0BC094B57FDA/0/06¢hS.pdf> accessed 30 October 2016.

499 Woodroffe-Hedley v Cuthbertson [1997] QBD.

410 Gary Younge ‘Go Tell It on The Mountain’ (1997) The Guardian, also see: Kirsty Horsey and Erika Rackley
Kidner's Casebook on Torts (Oxford University Press USA 2015).

411 Kirsty Horsey and Erika Rackley, Kidner's Casebook on Torts (Oxford University Press USA 2015).

412 Paula Giliker and Silas Beckwith, Tort (Sweet and Maxwell 2000).
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This combination of findings provides some support for the conceptual premise that applying
this principle to corporate accountability could have the potential to restore the victims of
corporate human rights abuses to the place they were prior to the wrongdoing or before the
violations happened to them, however, this is not clear yet. Torts are divided into three
categories, Intentional, (see footnote for definition)*!® Negligence (see footnote for

),*1* and Nuisance (see footnote for definition),*'> however, this thesis will only focus

definition
on the tort of negligence, because it will provide victims of human rights violation a mechanism
to bring a lawsuit against corporation. The other torts are relevant but however, excluded
because the notion in this thesis is that tort of negligence has the ability to cover the three other
torts through the concept of a duty of care. The current study found that the tort of negligence
forms one of the most dynamic and rapidly changing areas of liability in modern law.*¢It is
simply defined as a careless behaviour with no intention of causing damage.*!” This careless
behaviour of others which makes other suffer damage may be entitled for reparation. That is

the main concern of negligence,*'® hence why this thesis opts to focus exclusively on this aspect

of tort law.

413 peter Handford, ‘Intentional Negligence: A Contradiction in Terms? (2010) Sydney Law Review 32, 29.
Intentional torts, as the name suggests, are legal wrongs that are committed on purpose (as opposed to
by accident or through carelessness). An intentional tort occurs when the defendant acts with the intent
to cause actual harm or offense to another person (or at least the threat of harm or offense). Intentional
torts include:

e Battery — applies to almost any form of harmful or offensive contact, even when no actual injury occurs.

e  Assault — definition varies by state, but usually includes any intentional act that places the victim in
reasonable fear of imminent harm (i.e. pointing a loaded gun at someone).

e False Imprisonment — occurs when one person intentionally restrains the movement of another person
(actually or constructively) without the legal right to do so. This can occur when a security guard
wrongfully detains a shoplifting suspect.

e  Trespassing — unlawful entry onto someone else’s property.

Defenses to Intentional Torts. The most common defenses to intentional tort allegations are:

o the defendant was acting in self-defense or in defense of a third person, and

o the defendant acted with the plaintiff’s consent (i.e. the defendant touched the plaintiff with the plaintift’s
permission, or entered the plaintiff’s property with consent).

414 Greg Walsh, ‘Tort of Negligence definitions’ (2011). The Tort of Negligence is a legal wrong that is suffered
by someone at the hands of another who fails to take proper care to avoid what a reasonable person would
regard as a foreseeable risk.

415 Nuisance in the form of smells , Wheeler v JJ Saunders [1996] Ch 19, Encroachment by tree branches or
roots, Lemmon v Webb [1894] 3, Nuisance noise Kennaway v Thompson [1981] QB 88, Cricket balls —
Miller v Jackson [1977] 3 WLR 20 and Disturbance from a brothel Thompson-Schwab v Costaki [1956]
1 WLR 335.

Sedleigh-Denfield v O' Callaghan [1940] AC 880.

416 Simon Whittaker, Liability for Products: English Law, French Law, and European Harmonization (Oxford
University Press 2005).

417 Joseph Carman Smith, Liability in Negligence (Carswell Legal Publications 1984).

418 Robert A Leflar, ‘Negligence in Name Only’ (1952) 27 New York University Law Review 564. Negligence
simply refers to failure to use reasonable care. In common law negligence is explained as the action taken
that contradicts with what an ordinary reasonable member from a given community would act in that
same community. It’s doing something that a prudent person wouldn’t do. It is the legal cause of damage
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1.9. Definition of Negligence

The tort of negligence has usefully been defined as: “a breach of a legal duty to take care which
results in damage to the claimant”.*!” The tort is not usually concerned with harm inflicted
internationally on the claimant. Rather, it is a concern with injuries inflicted accidentally on
the claimant or through a duty of care, however establishing negligence involves much more
than simply showing that the defendant behaved carelessly, as careless behaviour is only one

ingredient of negligence. To establish tort, the claimant must prove three things:
a. The defendant owes the claimant a duty of care;
b. The defendant has acted in breach of that duty; and

c. As aresult, the claimant has suffered damage that is not too remote a consequence of

the defendant’s actions.

In order to impose a duty of care on the defendant, the claimant must make sure that the
defendant has satisfied the above test. It is imperative to consider each element of the tort in
turn. Rarely in practice, however, will disputes ever involve all three elements. Moreover, the
court has a tendency to blur the distinction between each separate element of negligence, as
shown in Henderson v Merrett Syndicates Ltd.**° Quite often, therefore, a judgment may

indicate each of the defendants liable but may not make it clear which of the three separate

if it directly, naturally and continuously contributes in causing that damage. It is thus taken that were it
not for negligence, then the damage would not have occurred. On the other hand, a tort is any wrongful
act except breach of trust or contract resulting in injury to another individual’s property and reputation
for which the injured individual qualifies to be compensated.
There are three elements in the tort of negligence; duty of care, breach of the duty and damages. Duty of
care means that any single person must always take reasonable care so that he can avoid omissions and
acts that he can foresee reasonably as likely to result to injury to his neighbour. In negligence law, a
neighbour is that person who is directly and closely affected by one’s act such that one is supposed to
have him/her in contemplation to be affected when directing the mind to the omissions and acts in
question.
Standard of care must be proved by deciding whether the defendant in question owed the plaintiff a
standard of care, the level of standard of care that the defendant owed the plaintiff and lastly, by
determining whether another reasonable person in the same field like the defendant would do the same.
Breaching of the standard of care must be proved by checking how likely the injury was and how it can
be regarded, injury gravity (whether the plaintiff at all engaged in a dangerous activity) and efforts that
may be required in order to remove injury risk (whether the defendant failed to act reasonably). Damages
caused by the defendant must have resulted through the breach of duty of care and that this was not
remote.

419 William Vaughan Horton Rogers and John Anthony Jolowicz, Winfield and Jolowicz on Tort (Sweet &
Maxwell 2010).

420 Henderson v Merrett Syndicates Ltd [1994] UKHL 5. “Managing agents conducted the financial affairs of the
Lloyds Names belonging to the syndicates under their charge. It was alleged that they managed these
affairs with a lack of due careleading to enormous losses”.

86



requirements of the tort has not be fulfilled*?!, which stems from the fact that the concept of

reasonable foreseeability is used by the court in establishing all three elements of the tort.

1.10. The Application of Negligence

The tort of negligence covers such a wide range of factual situations that the search for
a single set of rules applicable to all types of negligence cases is extremely difficult. The correct
approach, is to focus on the type of interest which the claimant is trying to use the tort to protect
(physical, the safety of property, financial, livelihood, well-being, or psychological well-
being), and then to think about the policy reasons as to why the courts have felt either able, or
unable to extend the scope of negligence to protect that interest in a particular situation.*??
Therefore, the language of the judges and the pattern of their decision-making in corporate
human rights violations will only begin to make real sense when considered alongside the

political and economic landscape, which in turn motivates decisions in negligence cases.

When one looks at what negligence is trying to achieve within society, the redistribution
of certain risks within day-to-day activities, it becomes clear why the judges have difficulty in
formulating workable rules for the tort. The point to grasp is that negligence is essentially
concerned with conflict of values/interests within society. In essence, therefore, in order to
decide the question of negligence in business human rights abuses, the judge must make a
political and moral value judgment as to the relative merit of safety and protecting rights in
society. So, the problem of corporate human rights violation is one of social, economic, and
financial policy, not legal personality or treaty. A possible explanation to what is referred to

here is that negligence exists to protect society from harm caused by corporations.

1.11. Critical Overview of Negligence

In 1932, Lord Atkin, in the landmark case in Donoghue v Stevenson*?*, formulated a
general principle (known as the neighbour principle) by which the existence of a legal duty to

take care could be determined, thus effectively inventing the modern tort of negligence. The

1 Sam (aka- Al-Sam) v Atkins [2006] EWCA Civ 152, [2006] R.T.R14.

422 Paula Giliker and Silas Beckwith (n 372).

423 Donoghue v Stevenson [1932] UKHL 100 (26 May 1932).
<http://www.bailii.org/uk/cases/UKHL/1932/100.html > accessed 31 October 2016, or [1932] UKHL
100, 1932 SC (HL) 31, [1932] AC 562, [1931] UKHL 3.
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main strength of this argument is that Lord Atkin’s general principle, however, was that it

contained too little by which, on the basis of logic, the limits of the tort could ever be confined.

As the tort of Negligence developed, the court sought to qualify Lord Atkin’s general
principles with a number of complexities, often inherently vague, and sometimes, rather
arbitrary rules. The court has struggled to determine the proper scope of negligence, and have
used the three ingredients (duty, breach, and causation) as a control mechanism to try to set a
limit to the tort. The multifaceted approach can sometimes be rather confusing, but what is
clear, however, is that in recent times there has been a marked tendency to deal with the
question of liability by reference to the scope of the duty of care. Logically, establishing the
existence of a duty of care is the first hurdle a claimant must overcome. It, therefore, makes

sense for a court to deal with this first, because it simplifies the decision-making process.

In many situations, it will be obvious from establishing case law that the defendant
owes the claimant a duty of care. The real problem for the courts is how to decide whether a
duty should be owed in a novel factual situation which is not covered by authority. Because of
the political and economic consideration involved, the court has found it difficult both to decide
this question and to express their decisions in the appropriate language.*** In order to limit the
scope of the duty of care, the court has repeatedly asserted the importance of the relationship
between the defendant and the claimant. This approach, however, has not resulted in a
universally applicable test for determining the existence of a duty of care. This qualification on
Lord Atkin’s neighbourhood principle has become so frequently used that the House of Lords
has been forced to abandon the search for a single workable test in Caparo v Dickman,**> Lord
Roskill concluded “it has now to be accepted that there is no simple formula or touchstone to
which recourse can be had in order to provide in every case a ready answer”. However, criticis
of tort law have argue that it have created uncertainty, is unpredictable body of law that have
find support if one considers the requirements of the rule of law.*>® Though, the legal principles
that have developed in relation to the imposition of a duty of care provide flexibility in the law,
thus, this study contest that the critics view are invalid. This is because the duty of care enables
the incremental development of tort law in order to meet changing social need. This
development is not unconstrained, which provides for a level of consistency in negligence law.

Furthermore, this research argue that critic’s views of tort law are unjustified for two significant

424 Dominick R Vetri, Tort law and Practice (LexisNexis/Matthew Bender 1998).

425 Capara v Dickman [1990] 2 AC 605, [1990] UKHL 2, [1990] 1 All ER 568.

426 Christopher L Kutz, ‘Just Disagreement: Indeterminacy and Rationality in The Rule of Law’ (1994) 103 (3)
Yale Law Journal 997, 1030.
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reasons. 1. sceptical views of tort law lack a certain robustness because, ultimately, judicial
decisions in negligence cases are legitimate legal developments. Hence sceptical
interpretations may be persuasive, therefore, but they appear to have very little practical
relevance. 2. if one agrees with Stanley Fish, then one may argue that judges are merely
engaging with the incremental development of the law with relevance to existing doctrine.*?’
Hence, such judicial activism merely develops the liability rules in conjunction with the
purposes of tort law and social need. Finally, the imposition of a duty of care is an interpretive

task due to the inherent ambiguities of language.

It is suggested here that the tort of negligence does not have a specific formula for each
case, hence the concept of the tort of negligence is decided on case by case, based on its merit.
Bearing this in mind, it is perfectly acceptable to state that the tort of negligence offers a flexible
approach of imposing a duty of care on an entity. Additionally, this study shall closely examine
the historical development of duty of care, and the modern approach in Caparo v Dickman*?®

to decide whether corporations can be held accountable under this principle.

1.12. The Notion of Accountability**®

The only area of international law that is capable of addressing the human rights
violations of an individual rights perpetrated by a state, is the action by the government or

government bodies against its citizens**° and aliens. This doctrine falls into two parts. The first

427 Stanley Fish, There's No Such Thing as Free Speech: And It's a Good Thing, Too (Oxford University Press
1994).

428 Ibid.

Caparo is the landmark case which has created the tripartite test in establishing duty of care. This test
departs from Donoghue v Stevenson and the Wilberforce test laid down in Anns v Merton London
Borough Council which starts from the assumption that there is a duty of care and that harm was
foreseeable unless there is good reason to judge otherwise. Whereas Caparo starts from the assumption
no duty is owed unless the criteria of the three-stage test is satisfied. These criteria are: Foreseeability,
Proximity and whether it is fair, just and reasonable to impose such a duty. Yet this approach has been
critiqued by over complicating “neighbour” principle in Donoghue. Moreover, there is an abundance of
case law which moves away from the Caparo test altogether.

The House of Lords reversed the decision of the COA and held that no duty of care had arisen in relation
to existing or potential shareholders. The only duty of care the auditor’s owed was to the governance of
the firm. It was found that three factors had to exist for there to be a duty of care which where: Proximity,
Knowledge of who the report would have been communicated to and for what purposes it would have
been used.

429 This part of the chapter explained the rationale behind the definition of accountability. What is accountability”?
What does it mean to hold the state or indeed anyone “accountable”? Must accountability always be “to”
another person or body? Friends of the Earth, ‘Briefing: Corporate Accountability’ (2005). <
http://www.foe.co.uk/resource/briefings/corporate_accountabilityl.pdf> Accessed 5 July 2017.

430 Karl Josef Partsch, ‘Individuals in International Law’ (1995) 2 Encyclopaedia of Public International Law 957,
962.

89



is the law of state accountability for injury to its citizens*’! and aliens,**? which primarily deals
with the disruption of property interests by aliens of foreign states, though this also includes
attacks on individual persons in their jurisdiction (including its citizens). The second is the law
and custom of war, which acknowledges certain limitations on the conduct of a state in war,
and is designed to promote some of the fundamental human rights of an individual during

wartime.**3

This concept is related to the principle of “sovereignty”** that for many years has
dominated the international relations between the states. Under current international law,
sovereignty “in the sense of contemporary public international law, denotes the basic
international legal status of a state that is not subject, within its territorial jurisdiction, to the
governmental, executive, legislative, or judicial jurisdiction of a foreign state or to foreign law
other than public international law”.**> This analysis indicates that it is only the state that is
accountable for what is happening in its jurisdiction and has a positive obligation to act. This
positive obligation extends to the state citizen as a responsibility to protect,**° to all alien and
all the actors in its jurisdiction. Hence, under the current concept of international law, it is
adequate. However, this thesis argues that the concept does restrict the practical and legal

concept of accountability because it neglects the broader notion of accountability which

41 Edith Brown Weiss, ‘Invoking State Responsibility in the Twenty-First Century’ (2002) 96 (4) American
Journal of International Law 798, 798. “The laws of state responsibility are the principles governing
when and how a state is held responsible for a breach of an international obligation. Rather than set forth
any particular obligations, the rules of state responsibility determine, in general, when an obligation has
been breached and the legal consequences of that violation. In this way they are "secondary" rules that
address basic issues of responsibility and remedies available for breach of “primary” or substantive rules
of international law, such as with respect to the use of armed force. Because of this generality, the rules
can be studied independently of the primary rules of obligation. They establish (1) the conditions of
actions to qualify as internationally wrongful, (2) the circumstances under which actions of officials,
private individuals and other entities may be attributed to the state, (3) general defences to liability and
(4) the consequences of liability”. Andrea Bianchi, ‘Ad-Hocism and The Rule of Law’ (2002) 13 (1)
European Journal of International Law 263, 272.

432 Cornelius F Murphy Jr, ‘State Responsibility for Injuries to Aliens’ (1966) 41 New York University Law Review
125.

433 Myres Smith McDougal, Harold D Lasswell and Lung-chu Chen, ‘Human Rights and World Public Order:
The Basic Policies of an International Law of Human Dignity’ (1980).

434 Virginie Guiraudon and Gallya Lahav, ‘A Reappraisal of The State Sovereignty Debate: The Case of
Migration Control’ (2000) 33 (2) Comparative Political Studies 163, 195.

435 Helmut Steinberger, ‘Sovereignty’ (2000) 4 Encyclopedia of Public International Law 500. “In other words,
Sovereignty is the ultimate power, authority and / or jurisdiction over a people and a territory. No other
person, group, tribe or state can tell a sovereign entity what to do with its land and / or people. A sovereign
entity can decide and administer its own laws, can determine the use of its land and can do pretty much
as it pleases, free of external influence (within the limitations of international law)”

436 State sovereignty implies responsibility, and the primary responsibility for the protection of its people lies with
the state itself. B. Where a population is suffering serious harm, as a result of internal war, insurgency,
repression or state failure, and the state in question is unwilling or unable to halt or avert it, the principle
of non-intervention yields to the international responsibility to protect. Ramesh Thakur, ‘The
Responsibility to Protect: Norms’ (2011) Laws, and the Use of Force in International Politics, London.
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includes non-state actors such as corporations. It have departed from the “concerted” approach
for the access to remedies and legal standards on business and human rights, which will not
undermine states’ obligation to oversee the conduct of corporations, as it would operate under
the international principle of subsidiarity, by which international institutions may exercise
jurisdiction in cases where national legal systems are unwilling or unable to fulfil their primary
obligation to protect human rights and redress human rights violations, and could enhance
domestic efforts to protect human rights through international cooperation and legal coherence,
as it will impose common international standards on the problem.**’ Thus, the current
international legal framework has rejected the essential mechanism of accountability, which is
an effective remedy and a fair and accessible justice system to hold a corporation or individual
liable for misconduct.**® Even though the reason for this deficiency was clear from the
beginning of the creation of international law, could it be said that international law did not
anticipate future dynamics with respect to the international legal obligations of non-state actors

in relation to human rights accountability and environmental damage?

International Law consists of the rules and principles of general application which
concern itself with the conduct of states and international organisations in their relations with
one another and with private individuals, minority groups, and transnational corporations.**®
Transnational corporations, however, do not have a legal personality under international law.
International legal personalities refers to the entities or legal persons that can have rights and

obligations under international law.*" A state has the following characteristics: (1) a permanent

437 Luis Gallegos and Daniel Uribe, ‘The Next Step against Corporate Impunity: A World Court on Business
and Human Rights?’ (2016) 57 Harvard International Law Journal.

438 Dinah Shelton, Remedies in International Human Rights Law (Oxford University Press USA 2015).

Companies can have a direct and adverse impact on the ability of people to seek remedy before any
project or economic activity starts. They do this by shaping the legal or regulatory framework within
which they will operate. In several of the cases investigated companies had significant input into defining
the legal or regulatory framework governing their operations. In one relatively well-known case, the Ok
Tedi mine in Papua New Guinea, the company effectively established its own legal framework for a
mining operation, and amongst other things the legal framework resulted in rights violations being
legitimised. Patricia K Townsend and William H Townsend, ‘Assessing an Assessment: The Ok Tedi
Mine’ (2004) Bridging Scales and Epistemologies: Linking Local Knowledge and Global Science in
Multi-Scale Assessments,” Alexandria, Egypt 17, 20, Brian Siang Peng Chu, ‘The BHP and Ok Tedi
Case, 1984-2000: Issues, Outcomes and Implications for Corporate Social Reporting’ (2001) News
Journal of the Asia Pacific Centre for Environmental Accountability 11.
Ok Tedi. In 1994, Papua-New Guinean (PNG) landowners sued BHP in the Supreme Court of Victoria
in Melbourne, Australia alleging that BHP’s operations at the Ok Tedi copper mine caused destruction
of the surrounding environment and of their traditional lifestyle. The plaintiffs alleged that BHP dumped
mine tailings waste into the Ok Tedi and Fly Rivers.

439 Philip Allott, ‘The Concept of International Law’ (1999) 10 (1) European Journal of International Law 31,
50.

40 José¢ E Alvarez, ‘Are Corporations Subjects of International Law’ (2011) 9 Santa Clara Journal of
International Law 1.
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population; (2) a defined territory; (3) a government; and (4) the capacity to enter into relations
with other states. The international legal system is a horizontal system dominated by states
which are, in principle, considered sovereign and equal. International law is predominately
made and implemented by states. Only states can have sovereignty over territory.**! Only states
can become members of the United Nations and other international organisations. Only states
have access to the International Court of Justice.**? Thus in this context, corporations do not

meet the requirements under international law that allow them to acquire legal personality. *+

This establishes a distinctive legal principle between the domestic legal system and
international legal framework for the liability of a wrongful conduct.*** Thus, international law
and domestic law differ in terms of magnitude.**> Domestic law governs the behaviours and
actions of individuals within the state, whereas international law governs the behaviour and
actions of bodies of government, this includes states or countries.**® The national law, which
can also be called municipal law, come from legislature and customs, whereas international
law consists of treaties and customs.**’ Legislature is a body of people who are able to make
or enact laws. Treaties are formal agreements among and between countries.**® Customs are
practices which are deemed normal for individuals or states.*** A possible implication of this
is that corporations may be a subject of national law in domestic court and may have a legal

obligation in domestic court, though not in international legal settings.

41 John Agnew, ‘Sovereignty Regimes: Territoriality and State Authority in Contemporary World Politics’ (2005)
95 (2) Annals of the Association of American Geographers 437, 461.

442 Kal Raustiala, ‘States, NGOs, and international Environmental Institutions’ (1997) 41 (1) International Studies
Quarterly 719, 740.

443 Karsten Nowrot, ‘Legal Consequences of Globalization: The Status of Non-Governmental Organizations under

International Law’ (1999) Indiana Journal of Global Legal Studies 579, 645.
International law is based on rules made by states for states. States are sovereign and equal in their
relations and can thus voluntarily create or accept to abide by legally binding rules, usually in the form
of a treaty or convention. By signing and ratifying treaties, states willingly enter into legal, contractual
relationships with other state parties to a particular treaty, which observance is normally controlled by
the reciprocal effects of non-compliance.

444 Roland Portmann, Legal Personality in International Law (Vol. 70. Cambridge University Press 2010).

43 Friedrich V Kratochwil, Rules, Norms, and Decisions: on The Conditions of Practical and Legal Reasoning
in International Relations and Domestic Affairs (Vol. 2. Cambridge University Press 1991).

446 Ralph G Steinhardt, ‘The Role of International law as a Canon of Domestic Statutory Construction’ (1990) 43
Vanderbilt Law Review 1103.

47 Melvin A Eisenberg, ‘The Concept of National Law and The Rule of Recognition’ (2001) 29 Florida State
University Law Review 1229.

448 Visar Morina, Fisnik Korenica, and Dren Doli. ‘The Relationship Between International Law and National
Law in The Case of Kosovo: A Constitutional Perspective’ (2011) 9 (1) International Journal of
Constitutional Law 274, 296.

49 Sally Engle Merry, ‘Legal Pluralism’ (1988) 22 (5) Law & Society Review 869, 896.

Customs are traditional common rule or practice that has become an intrinsic part of the accepted and
expected conduct in a community, profession, or trade and is treated as a legal requirement.
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Thus, the view of international law can be said in this research have resulted in the
development of two distinct features of corporate accountability in domestic court and
international legal settings: public and private accountability and remedial mechanisms. The
latter are divided into two parts, one related to the enforcement of public law offences and the
other is related to private law action by affected individuals and communities at the national
level.**® Although domestic legal regimes do not necessarily fall neatly into one or the other
grouping, it can be argued that there is some element of accountability at the domestic legal
system, as explain in the above paragraph. However, the concept of accountability in many

d451

domestic jurisdictions is limited™" and so falls short of the notion of accountability even though

there are barriers common to both methods of enforcement of human rights accountability.*>
It could be suggested that there are sufficient differences between the two to warrant the
development of a corporate accountability concept that has the ability to sanction and enforce
a remedy. The problematic aspect of the concept of corporate accountability lies in errors
related to liability, sanction, enforcement, and the principle of duty of care. The duty of care in
relation to corporate accountability is the notion that a parent corporation is liable for a

subsidiary’s violation of international law, that is, the duty of care not to violate the human

rights of the community and the environment.

Traditionally, a duty of care should protect victims of corporate human rights abuses.
This is because where there is a particular relationship between the parties, such as parent
corporation, supply chain, subsidiary and society, then there may be a duty to act positively**>

for the benefit of the community the corporate operates.*>* Closely connected with the parent

49 OHCHR Accountability and Remedy Project: Improving Accountability and Access to Remedy in Cases of

Business Involvement in Human Rights Abuses, 10 May 2016, A/HRC/32/19
<http://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/A HRC 32 19 AEV.pdf
> accessed 5 November 2016.
41 Henry J Steiner, Philip Alston and Ryan Goodman, International Human Rights in Context: Law, Politics,
Morals: Text and Materials (Oxford University Press USA 2008).
452 Steven R Ratner, ‘Corporations and Human Rights: a Theory of Legal Responsibility’ (2001) 111(3) Yale Law
Journal 443, 545.
453 Liability for Omissions and Acts of Third Parties. No one is under a (legal) obligation to to assist others.
Unless:
e He has undertaken a task, he has a duty to perform it carefully.
e He has a personal relationship with the other person
e When harm or loss is caused by a third party whom D should control (third parties).
e Acts of third parties are not the responsibility of a defendant unless there is a common law duty to prevent
the third party from causing injury
e or other harm.
If there is such a duty then proximity (and so a duty) may be found to exist.
454 Henry W Ballantine, ‘Separate Entity of Parent and Subsidiary Corporations’ (1925) California Law
Review 12, 21.
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corporate liability for the duty of care is the question of liability for the acts of the supply chain
and the subsidiary.*>> This will typically arise when the corporation exercise control over the

supply chain and subsidiary who committed the human rights violations.

This duty of care is most important in relation to the business activities of the
corporation and its subsidiary. This is because corporate bodies, which may include state
institutions as well as private corporations, are legal constructs which do not exist in the real
physical world.**® Therefore, if the words and actions of a natural person cannot be attributed
to a corporation, it is impossible to hold the corporation liable for anything.*>” What this means
is that the duty of care is reflected in the maxim qui facit per alium facit per se (he who acts
through another act himself).**® This was acknowledged by the House of Lords in Launchbury

v Morgan in 19734

where it was accepted as the true basis of the doctrine of liability for a
third party conduct.*® Applying this in international human rights will allow parent corporation
to be in physical proximity to the human rights violations and environmental damages cause
by its business operation, which will thereby be abolished where there is a close relationship
between the victims, the supply chain, subsidiary, the parent corporation, and the human rights
violations. This implied that the court should abandon attaching significance to whether the
subsidiary conduct is closely connected to the parent corporation. Thus, the question should

be, does the conduct of the parent corporation and its subsidiary give rise to a duty of care?

If the words or acts amount to a tort of negligence, the person to whom they are
attributed by virtue of an economic or business relationship is responsible for the other party’s

conduct. With this view, the liability of the duty of care establishes a solid ground to hold any

455 Maximilian Schiessl, ‘The Liability of Corporations and Shareholders for The Capitalization and Obligations
of Subsidiaries under German Law’ (1985) 7 North-western Journal of International Law & Business
480. A subsidiary is a company that is wholly owned, or majority controlled by another company parent.
Companies’ form or purchase subsidiaries for various reasons, including expanding business operations
and spreading the risk of liability by engaging in new lines of business. Both the parent and subsidiary
are separate entities and independent of one another. In some cases, the parent is the sole shareholder of
the subsidiary, while in others the parent owns more than 50 percent of the voting stock. In either
scenario, the parent, like any sharcholder, elects the board of directors which, in turn, selects the
subsidiary's management team.

436 These central principles of company law were first laid down in very clear terms by the House of Lords in the
case Salomon v Salomon & Company Ltd [1897] AC 2. The ruling outlined in part in the quoted text of
the assignment from Lord Macnaghten’s ruling has several important consequences, not least that where
the liability of the members is limited, they cannot, only in exceptional circumstances be held liable for
the companies debts.

ST Marries v Martin [1966] QB 716 (AC) 733.

438 Robber Stevens, Torts and Rights (OUP Oxford 2007).

459 See Chapter 8, for the Application of the General Principle of Law.

460 Glanville Williams, ‘Vicarious Liability: Tort of the Master or of the Servant?’(1956) 72 (522) Law Quarterly
Review.
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entity accountable for misconduct. The duty of care being advocated in this thesis can be seen
in the theory of the Latin maxim Respondeat Superior (let the master answer) concept. The
duty of care and Respondeat Superior is a legal notion, which can be used together with tort
law to hold a corporation accountable for its misconduct. This is because it does not presume
what the master must be accountable for, but rather, expresses the master’s responsibilities.
The Respondeat Superior*®! is used in the US to attribute liability to a legal person,**? however,
such criterion is rejected in the UK where it is used as identification doctrine.*** The implication
of this is that such a principle may not be widely accepted even within common law

jurisdictions.

An effective remedy*®* by fair and accessible judicial system is a strong mechanism of
accountability. The measure of an effective remedy encompasses an obligation to bring to
justice perpetrators of human rights abuses, including discrimination, and also to provide
appropriate reparation to victims. Reparation can involve measures including compensation,
restitution, rehabilitation, public apologies, guarantees of non-repetition and changes in
relevant laws and practices. Taken together, these remedies are the parameter set out in this
thesis in relation to corporate accountability. Thus, the concept of accountability is a key
guarantor of the human rights of people through the doctrine of a duty of care, which is the
essential element of an effective sanction and remedy for victims whose rights have been
violated by either the state or a non-state actor. Similarly, the relationships between

accountability, effective sanctions*®> and remedies, which are missing in the current

461 Refer to chapter V for a Detail Explanation of Respondeat Superior.

462 Anca Iulia Pop, ‘Criminal Liability of Corporations Comparative Jurisprudence’ (2006).

463 The identification doctrine has been described as being the main rule for determining corporate liability for
both civil and criminal wrongs carried out by agents and the servants of the company. Under this theory,
the minds, collectively and individually, of the person or persons who control and direct the corporation
are in law, the mind of the corporation itself. The identification doctrine is thus also known as the
directing mind theory. It was recognised that one of the beneficial aspects of the identification doctrine
is that it has a unifying elegance and simplicity, and has also been accepted by case law over a long
period of time, without any major criticisms. Simon Parsons, ‘The Doctrine of Identification, Causation
and Corporate liability for Manslaughter’ (2003) 67 (1) Journal of Criminal Law 69, 81.

464 Under the rule of law, effective remedies, effectiveness of justice, notably in providing effective recourse to
anyone who alleges that her or his rights have been violated, is essential. Without such recourse, justice
is of little use. While the American Convention stipulates in Article 25 ‘effective recourse to a competent
court or tribunal’, the ICCPR contains a broader general provision requiring states to respect and ensure
to all individuals within their territory the rights recognised in the Covenant. States must ensure that
individuals have accessible, effective and enforceable remedies and obtain reparations where violations
have occurred: General Comment No. 31 - Nature of the General Legal Obligation Imposed on States
Parties to the Covenant

465 The human rights conventions include various measures aimed at ensuring effective remedies for persons
whose human rights have been violated. The remedies have partly been included in the provision on fair
trial, partly in separate provision. For instance, the European Convention stipulates the right to access to
court, which is an important element in remedying violations, in Article 6, the right to an effective remedy
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international legal accountability of non-state actors, may partly be explained by the process of
accountability, which has ignored the concept of a duty of care. Therefore, international law,
human rights laws, norms and structures, should require states and corporations to answer for
their actions to other actors in the international community, which include the ordinary person
whose rights have been violated, because it can be said that the corporation is under a duty of
care to act in a reasonable and positive way and not to harm anyone who may be in its close
proximity. Consequently, if the duty of care is to be implemented in the current concept of
accountability, then one would have thought this approach would result in an effective
accountability system. However, this has not been the case, as the current concept of
accountability has resulted in a ‘free for all’ or excuse for vengeance against the victim of
human rights abuses.*® What the chapter is arguing is that the duty of care does indeed
establish liability for corporations and this liability extends to the misconduct of its subsidiaries
through its business operations. The duty of care being advocated in this thesis will establish
the legal causation to prove in a claim of human rights abuse against corporations because the
relevant information (and expertise to understand it) is in the hands of the corporate defendant.
If claimants can prima facie demonstrate that they have suffered harm (the injury) and that this
is likely to have been the result of the corporation’s activities (causation), the duty of care will

shift the burden of proof to the corporate defendant.

The duty of care through accountability process should lead to liability and sanctions.
If the state or corporation therefore does not do as it should then sanctions could be put in place.
However, the fundamental questions are: what is defined as duty of care, a reasonable state or
corporation in the context of accountability? How does this fit with the concept of

accountability?

The reasonable state or corporation, in law, is compared to a reasonable person,
reasonable man or the man on the Clapham omnibus, which is a hypothetical person of legal

fiction who is ultimately an anthropomorphic representation of the body of care standards

in Article 13 and actual reparations in Article 41. The ICCPR includes compensation in the article on
fair trial (Article 14), whichalso includes a condition with regard to access to court. In addition, Article
2 ICCPR stipulates the existence of effective remedies. Article 1 of the American Convention contains a
general legal obligation to respect the Convention and Article 25 contains the right to judicial protection.

466 Kyle Rex Jacobson, ‘Doing Business With the Devil: The Challenges of Prosecuting Corporate Officials
Whose Business Transactions Facilitate War Crimes and Crimes Against Humanity’ (2005) 56 Air Force
Law Review 167, also see; Joshua P Eaton, ‘Nigerian Tragedy, Environmental Regulation of
Transnational Corporations, and The Human Right to a Healthy Environment’ (1997) 15 Boston
University International Law Journal 261.
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crafted by the courts and communicated through case law and jury instructions.*®’ The
reasonable person (once known as the “reasonable man”) is the longest established “group of
personalities who inhabit the legal system, which is available to be called upon when a problem
arises that needs to be solved objectively”.*¢® Thus, the reasonable man could be the ordinarily
prudent man of business,** the officious bystander,*’® the reasonable juror properly directed,
and the fair-minded, and informed observer.*’! All of these colourful characters, and many

others besides*”?

provide important standard setting services to the law. What this means is that
the reasonable man standard is more than just a common law duty of care test, but rather, it
exists as legal instrument to protecting the venerable in society. As corporations are part of
society, the law is created to protect society. As international law is the manifestation of
domestic and customary law, the presumption here is that the reasonable corporation*’? test can
also be applied to international law and standards. One possible explanation is that states or
corporations should be held accountable if their conduct falls below the reasonable man

standard, because it is suggested here that the corporation as an entity is required to act in

47 Blyth v Birmingham Waterworks Co [1856] 11 Exch 781, also see Hall v Brooklands Auto Racing Club [1933]
1 KB 205.

468 John Gardner, ‘The Many Faces of The Reasonable Person’ (2015) 131 Law Quarterly Review 563, 584

469 Speight v Gaunt (1883) LR 9 App Case 1 at 19, 20. Lord Blackburn. “A trustee must act for the beneficiaries
as a prudent person of business would act in his own affairs. Sir George Jessel MR said: “It seems to me
that on general principles a trustee ought to conduct the business of the trust in the same manner that an
ordinary prudent man of business would conduct his own, and that beyond that there is no liability or
obligation on the trustee”.

470 Shirlaw v Southern Foundries [1939] 2 KB 206 at 227.
Held: “The Court of Appeal applied the officious bystander test and did imply the term. The officious
bystandertest: If a third party was with the parties at the time the contract was made and had they
suggested the term should be implied it would be obvious that both parties would reply with a hearty “oh
of course. It must be obvious that both parties would agree to the term at the time the contract was made”.

47V Webb v The Queen (1994) 181 CLR 41 at 52 per Mason CJ and McHugh J. “The judgement indicate that it is
the court’s view of the public’s view, not the court’s own view, which is determinative. If public
confidence in the administration of justice is to be maintained, the approach that is taken by fair-minded
and informed members of the public cannot be ignored. Indeed, as Toohey J. pointed out in Vakauta
(1989) 167 C.L.R. at p.585 in considering whether an allegation of bias on the part of a judge has been
made out, the public perception of the judiciary is not advanced by attributing to a fair-minded member
of the public a knowledge of the law and the judicial process which ordinary experience suggests is not
the case. That does not mean that the trial judge’s opinions and findings are irrelevant. The fair-minded
and informed observer would place great weight on the judge’s view of the facts. Indeed, in many cases
the fair-minded observer would be bound to evaluate the incident in terms of the judge’s findings.’

472 For news of a recent arrival from the EU (‘the reasonably well-informed and normally diligent tenderer’) see
Healthcare at Home Ltd v The Common Services Agency [2014] UKSC 49.

473 Cynthia Lee, Murder and the Reasonable Man: Passion and Fear in the Criminal Courtroom (NYU Press,
2007).

97



475

accordance with the rule of law*’* and the moral principles of the society*’> which the corporate

conduct in business operations.

Therefore, if international legal system and domestic judicial system are to hold
corporations to a specific intent standard for human rights violations, as opposed to a
knowledge standard or the reasonable man, the bar for corporate accountability for human
rights violations in corporate human rights abuses would be substantially high.*’® Also, it is
difficult for corporations to have the specific intent to commit atrocity, crimes or other serious
human rights abuses, because the primary purpose of corporations is to maintain and increase
corporate worth rather than commit human rights abuses. However, the pursuit of profits may
lead to complicity behaviour. For example, a government that itself has the specific intent to
perpetrate the criminal act.*’” A note of caution is due here since criminal intent cannot be
attributed to corporate accountability. Thus, if one accepts liability of legal persons before
international tribunals and under international law, there remain many details that require

further judicial rulings in terms of determining actus reus and imputing mens rea to the legal

474 The rule of law is the principle that the law should rule in the sense that it applies to all conduct and behaviour
and covers both private and public officials. The most important sub principles of the rule of law are that
no one is above the law, that there is equality for all before the law, that the law is always applied and
that legal redress is available through the courts the rule of law is one of the fundamental principles of
unwritten or uncodified constitution. The key idea of the rule of law is that the law should apply equally
to all, rulers and ruled alike. This, in the words of the 19 century constitution expert, A.V.Diecy ensures
a “government of law” and not a “government of men”. Richard A Cosgrove, The Rule of Law: Albert
Venn Dicey, Victorian Jurist (University of North Carolina Press 1980), Albert Venn, Dicey, John
Humphrey Carlile Morris and Lawrence Antony Collins, Dicey and Morris on The Conflict of Laws (Vol.
1. Sweet & Maxwell 2000).

475 Morality is a system of behaviour that pertains to standards of right or wrong behaviour. The word “morality”
carries the concepts of: (1) moral standards, with regard to behaviour; (2) moral responsibility, referring
to our conscience; and (3) a moral identity, or one who is capable of right or wrong action. Common
synonyms include ethics, principles, virtue, and goodness. Morality has become a complicated issue in
the multi-cultural world we live in today. The Golden Rule, “Do unto others what you would have them
do unto you is commonly perceived as one of Jesus” greatest moral teachings. John A Simmons, Moral
Principles and Political Obligations (Princeton University Press 1981).

476 David Scheffer and Caroline Kaeb, ‘The Five Levels of CSR Compliance: The Resiliency of Corporate
Liability under The Alien Tort Statute and The Case for a Counterattack Strategy in Compliance Theory’
(2011) 29 Berkeley Journal of International Law 334.

477 Caroline Kaeb, ‘The Shifting Sands of Corporate Liability under International Criminal Law’ (2016) 49 George
Washington International Law Review 351. For example, in the late 2015 ICTY judgment in the case of
Prosecutor v Jovica Stanisice and Franko Simatovice (Simatovice), the Appeals Chamber held that the
Trial Chamber had erroneously applied a “specific direction” standard for aiding and abetting liability
and remanded the case back to the Trial Chamber for retrial with explicit instructions to use the
knowledge standard. This blunt instruction came as no surprise, because the ICTY Appeals Chamber had
reaffirmed the knowledge standard and explicitly rejected the specific intent standard in its early 2015
ruling in Prosecutor v Vujadin Popovice (Popovice) “The utility of the tribunal jurisprudence is that it
confirms a knowledge standard, which is a far more realistic mens rea standard for how corporations
facilitate the commission of atrocity crimes and serious human rights abuses in the pursuit of their own
profits. The specific intent standard essentially would require the corporation to share the perpetrator’s
criminal intent to commit the underlying crime, an almost impossibly high standard to prove with respect
to a legal person in any court of law”.
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person. Questions include, but are not limited to: what type of decision-making authority on
the part of the individual person is required to attribute responsibility to the entity? In other
words, is corporate liability limited to the acts of “organs” or “representatives” of the

2478 Can a reasonable man be

corporation only, or does it extend also to acts of other agents
aggregated across the entire organisation, or do all elements of the human rights violations need
to be present in one specific individual natural person in order to attribute responsibility to the
entity? What are the appropriate and effective penalties for legal persons as perpetrators of

international crimes?

The sanction and remedy in question is of vital significance when holding legal persons
accountable for human rights abuses, as legal persons constitute a fiction. Therefore, it is
imperative for the court resort to tort and civil fines as a readily available sanction to levy
against corporation because, as legal persons, they cannot be imprisoned or otherwise
confined.*’”® As will be elaborated throughout this thesis, sanctions, and remedies can prove
inadequate in stirring corporate behaviour. Given that these analyses are used by corporations
and for-profit business organisations, monetary fines could commoditise moral values, which
can have perverse consequences.*” A note of caution is due here in terms of sanctioning legal
persons, and business organisations in particular, is necessary to ensure that the objectives of

international human rights law*! are achieved, particularly in terms of retribution and

478 In the Case Against Al-Jadeed S.A.L. & Al Khayat (The Al-Jadeed Case), STL-14-05/ T/CJ, Judgment, 61
(Special Trib. for Lebaonon Sept. 18, 2015) [hereinafter al Khayat Judgment. Facts of the dispute: On
31 January 2014, two individuals and two legal persons (media companies) were charged by the initial
Contempt Judge, Judge David Baragwanath, with contempt and obstruction of justice before the Special
Tribunal for Lebanon. Orders in lieu of an indictment were made public on 24 April 2014. The accused
in this case are Al Jadeed [CO.] S.A.L/NEW T.V. S.A.L. (N.T.V.), [hereafter “Al Jadeed S.A.L”.] a
Lebanese broadcast media outlet registered before the Beirut Commercial Court, Commercial Registry
Section, on 13 December 1990, and Ms. Karma Mohamed Tahsin Al Khayat, Al Jadeed S.A.L.’s Deputy
Head of News and Political Programmes Manager and one of the company’s shareholders.
The first Order in Lieu of an Indictment of 31 January 2014 alleges that on 6, 7, 9, and 10 August 2012
Al Jadeed S.A.L. broadcasted five episodes in Arabic entitled "The Witnesses of the International
Tribunal”. In each episode journalists allegedly approached individuals claimed by Al Jadeed S.A.L. to
be confidential witnesses in the Ayyash et al case.
The broadcasts were allegedly subsequently transferred to Al Jadeed S.A.L.’s website
(www.aljadeed.tv), where they allegedly remained until at least 4 December 2012, and Al Jadeed
S.A.L.’s YouTube channel (www.youtube.com/user/aljadeedonline). In his confidential order, the Pre-
Trial Judge specifically ordered “Al-Jadeed TV, its principals, employees, agents and affiliates
immediately to remove any confidential information or material allegedly related to witnesses before the
Tribunal, from their website and from any other resource accessible to the public”. This Order
specifically refers to the material broadcast by Al Jadeed S.A.L.

47 John C Coffee, ‘No Soul to Damn: no Body to Kick: an Unscandalized Inquiry into the Problem of Corporate
Punishment’ (1981) 79 (3) Michigan Law Review 386, 459.

480 Uri Gneezy and Aldo Rustichini, ‘A Fine is a Price’ (2000) 29 (1) Journal of Legal Studies 1, 17.

481 Rhona Smith, International Human Rights Law (Oxford University Press 2018). The aims and objectives of

human rights law in this thesis means the understanding of:
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deterrence. In this thesis, the human rights are referred to as the fundamental rights that are
privileges and entitlements individuals have for being humans. Fundamental Human rights are
natural and inherent in all human beings regardless of their nation, location, language, religion,
ethnic origin or any other status. This research referred to these rights as; the right to life, the
right to dignity of persons, right to freedom of speech, right to freedom of association, the right
to fair hearing, the right to freedom of movement, the right from freedom of discrimination,
the right to personal liberty, the right to private family life and right to ownership of properties.
Also, it is questionable whether monetary fines are an appropriate means for punishing

corporate involvement in human rights abuses.

If the state fails in its obligation to protect or the corporation fails in its responsibility
to respect human rights, which constitutes the actions of an unreasonable man, this means that
it has fallen short of what it ought to do or should not do. However, in order to arrive at this
conclusion, one needs to first establish: who is causing the violation and what its causes are,
what accountability arises from failing to meet the reasonable man standard, and to who one
must account to? It should then be established who is responsible for the commission of the
violation and who the duty-bearers are in order to assess the context of the violations and how
they happened, in addition to determining what can be expected from a court/tribunal and its
inherent limitations of the state and corporate duties. The final issue that needs to be established
is the extent to which the victims or their representatives face reprisal. The extent which the
corporation complied with the duty of care test of liability and if the acts were (1) within the
scope of the business, (2) committed or ordered by a superior agent (senior manager or solely
owner), and (3) constituted human rights violation for which the punishments included fines

and forfeitures of property.

Addressing these questions will result in an actor being identified, establishing who is

to blame and what accountabilities arise from this blame. This will assist both international and

e the connection between the acts and omissions by states in their bilateral relations with foreign states and
the resulting breaches of human rights in the territory of the latter

e states’ operations through multilateral organisations and resulting breaches of human rights

e how the members of multilateral institutions (may) influence the decision making process to ensure
human rights compliance.

e To develop principles of how extraterritorial obligations may be incorporated in the work to promote
economic, social and cultural rights

e To further the work on the legal theories of extraterritorial obligations of states.

e To engage in high-level discussion on the experience with and implications of extraterritorial human
rights effects of projects and programmes carried out by multilateral institutions.
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national judicial bodies to have the authority and ability, in law and in practice, to award a
range of remedies in human rights law cases arising from business-related human rights abuses
that may include monetary damages*? and / or non-monetary remedial measures,*** such as
orders for restitution, aggravated damages,*** exemplary damages, measures to assist with the
rehabilitation of victims and / or resources, satisfaction (public apologies), and guarantees of
non-repetition (mandated compliance programmes, education and training), and a criminal

prosecution where appropriate.

It is recommended that the concept of accountability*®®

should define, interpret, and
enforce the formal legal norms and regulatory rules of international human rights.**® According
to this rationale, accountability should consist of a system of governance, which are standards,
laws and norms, that should be respected by all actors and all individuals and state officials
operating in the international arena. Therefore, the notion of accountability should be seen as
a legal framework that is capable of providing for the accountability of individuals,
communities and other actors, including state and non-state actors, for its conduct.
Consequently, accountability should have three essential components that are crucial for an
effective enforcement of human rights law and remedy. This research suggested that these are

international human rights law, norms and standards, answerability and enforceability. This

will aid in the establishment of a strong concept of accountability.

In terms of the first component, this should be used to assess the behaviour and
performance of states, corporations, private individuals, and corporate officials. They should

be based on universal values, such as the concept of human dignity.*s” The component of

482 John R Maley, ‘Wrongful Adoption: Monetary Damages as a Superior Remedy to Annulment for Adoptive
Parents Victimized by Adoption Fraud’ (1987) 20 Indiana Law Review 709.

483 Valerio Colandrea, ‘On The Power of The European Court of Human Rights to Order Specific Non-Monetary
Measures: Some Remarks in Light of The Assanidze, Broniowski and Sejdovic cases’ (2007) Human
Rights Law Review 396, 411.

484 For Explain of Aggravated Damages and Exemplary Damages, see chapter VII.

485 Richard Mulgan, ‘Accountability’: an Ever-Expanding Concept?’ (2000) 78 (3) Public Administration 555,
573.

486 paul Sieghart, The International Law of Human Rights (Oxford University Press 1983).

487 Human dignity is inviolable, and it must be respected and protected. The dignity of the human person is not
only a fundamental right in itself, but constitutes the basis of fundamental rights in international law. The
1948 Universal Declaration of Human Rights enshrined this principle in its preamble: “recognition of
the inherent dignity and of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world”. For this reason, the dignity of the human person
is part of the substance of any right protected by international human rights law and it is universal apply
to all human beings. It must, therefore, be respected, even where a right is restricted. Jiirgen Habermas,
‘The Concept of Human Dignity and The Realistic Utopia of Human Rights’ (2010) 41 (4)
Metaphilosophy 464, 480 and UN General Assembly, Universal Declaration of Human Rights, 10
December 1948, 217 A (I1I) <http://www.refworld.org/docid/3ae6b3712c.html> accessed 5 July 2017.
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accountability sets the standard in laws and regulations for corporations. As for the second
component: “answerability”, the different parties (state, corporation, claimant, NGO and
witnesses) are called upon to answer allegations of human rights violations, and to justify their
actions or provide information. In the international criminal court and other ad hoc tribunal
cases, prosecution/investigation departments, investigative judges or defence lawyers gather
evidence and present their different perspectives. Finally, “enforcement”, means that
adjudication should be followed by sanction or remedy where appropriate, i.e. a court or
tribunal order that has a deterrent effect and is capable of stopping future human rights

violations.

In each of these essential ingredients of accountability, international law and human
rights have the ability to impose liability and award remedies for victims of human rights

abuses through the duty of care by examining:

1. whether the corporate response was appropriate to the gravity of the abuse and the

extent and nature of the loss and / or harm suffered by the victims;

2. whether it is to the extent permitted by the relevant legal system that reflects the degree of
liability of the defendant corporation (for example, it can be demonstrated by whether the
company exercised appropriate human rights duty of care, the strength and effectiveness of the
company’s legal compliance efforts, any history of similar conduct, whether the company

responded adequately to warnings and other relevant factors);

3. whether the concept of corporate accountability is designed in such a way as to minimise the

risks of repetition or continuation of the harm; and

4. whether the corporation took account of issues of human rights duties and the needs of

individuals or groups at risk of human rights abuses or vulnerable to environmental damage.

Elaborating on the concept of accountability via the duty of care in this way will allow
effective control and punishment that give rise to assigning responsibility, sanctions, and
remedy, which ensure control over a corporation’s activities that have impacted on human
rights. In turn, a duty of care will ensure that the corporate maintain openness and dialogue
with victims of human rights abuses, while creating trust, affirming basic human rights
standards and ethical standards, and improving corporate adherence to international standards.
Therefore, the notion of accountability and criminal accountability under international law

should be examined together with the doctrine of duty of care in order to propose a concept of
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corporate accountability that is based on tort and civil law principles of duty of care and duty
bearer. This will ensure that national bodies and judicial bodies, and/or relevant state agencies
monitor corporate behaviour, implementation of international human rights law and duties, and
effective remedies in an appropriate manner. This will further ensure that there exists an
effective mechanism by which interested persons can report and / or raise a complaint and/or
seek remedial action with respect to any non-implementation of such remedies. This structured
approach will act as guidance, based on a series of accountability and legal objectives, and the
elements to demonstrate its flexibility in addition to the different ways which corporate
accountability for human rights can be achieved at both the domestic and international level.
There are many differences among jurisdictions in terms of legal structures, cultures, traditions
and resources, all of which have implications for corporate accountability.*® However,
approaching the question of what is accountability in this way will allow the development of a
universal principle of corporate duty of care, which is based on the General Principle of Law.*%’
This would allow global application of the concept of duty of care and the liability of the
corporation, as well as developing a practical and legal approach to remedial action across a
range of different legal systems and contexts, while at the same time adopting and reflecting

international law, international human rights law and its concept of accountability.

Lastly, this approach resolves the deficiencies of accountability which, in many cases,
are rooted in wider social, economic, and legal challenges in holding corporations accountable
for human rights abuses. The suggested accountability in this research in relation to tort law
can all work together with international law and human rights law and would complement each
other. However, some recommendations could be implemented on their own and still represent
significant progress, such as a duty of care established by law and the automatic liability of a
parent company. A possible implication of this is that this suggestion can also operate alongside
a direct regulatory action by the state, and would help reinforce compliance. Similarly,
international law and human rights law implemented in relation to all these recommendations

dealing with private claims under tort/non-contractual liability law should be observed by both

488 Lauren Benton, Law and Colonial Cultures: Legal Regimes in World hHstory, 1400-1900 (Cambridge
University Press 2002).

489 Chapter 8. “General Principles of Law are basic rules whose content is very general and abstract, sometimes
reducible to a maxim or a simple concept. Unlike other types of rules such as enacted law or agreements,
general principles of law have not been “posited” according to the formal sources of law. Yet, general
principles of law are considered to be part of positive law, even if they are only used as subsidiary tools.
They constitute necessary rules for the very functioning of the system and, as such, are inducted from
the legal reasoning of those entitled to take legal decisions in the process of applying the law, notably
the judiciary”. Marcelo Kohen and Bérénice Schramm, General Principles of Law (Oxford University
Press 2013).
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domestic and international court. It encompasses linking accountability to sanction and
enforcement actions related to human rights abuses by corporations, legal developments, and
improvements to the functioning of judicial mechanisms. The duty of care allows the legal
system to establish a practical law enforcement mechanism for corporate liability at both the
domestic and international level, which has the ability to connect corporate activities closely
to international human rights obligations and specifically to the concept of human dignity.
Analysing this essential ingredient of accountability will also allow victims of human rights

abuses access to justice and remedy for business-related human rights abuses.

1.13. Definition of the Concept of Liability

Although the extensive definition of accountability has been highlighted in the
literature and is partly explained in the sections above, this study will revisit this concept and
adopt a twofold approach to accountability. The first definition is the common meaning found
in the Oxford Advanced Learner’s Dictionary: “The fact or condition of being accountable;
responsibility”.*° This definition is limited in that, for the purposes of this thesis, it means the
duty of a corporation or corporate officials to account for their undertakings and accept
responsibility for their actions, as well as justifying their actions in an appropriate, fair, and
honest manner in a business context without expecting other actors to be accountable.
Accountability has also expanded beyond the basic definition which does not take into
consideration other elements. Moreover, accountability cannot exist without vigorous
mechanism and procedures.*’! In other words, a lack of accountability means an absence of
responsibility. Furthermore, the notion of accountability should be followed by responsibility,
an effective sanction, and a remedy that leads to deterrence,*”> whereby the abuser could face
a tribunal, court, or authorised judicial body. Also, the concept of accountability should result

in effective reparations for the victims.**?

490 Albert Sydney Hornby and Sally Wehmeier, Oxford Advanced Learner's Dictionary (Vol. 1428 Oxford
University Press 1995).

1 Andreas Schedler, The Self-Restraining Rtate: Power and Accountability in New Democracies (Lynne Rienner
Publishers 1999).

492 The purpose of deterrent here is to punish the corporation, is to prevent future corporate human rights abuse
by virtue of the unpleasantness of consequences of accountability. While it bears some resemblance to
retribution, deterrence is a purpose with measurable utility, and would seem to have different origins
than retribution. If deterrence seeks to injure the corporation, it is primarily with the aim of impressing
the corporate with the undesirability of a life of crime compared to a law-abiding existence.

493 UN General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of International
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This analysis suggests that the common definition cannot be used in this study even
though it has explained the generic meaning of accountability. This is because it does not 1.
communicate clearly the different modes and degrees of contribution to the harms perpetrated
by the corporate and the subsidiary that will give rise to subordinate legal liability; and 2. take
into account the extent to which the principles for assessing subsidiary liability are applicable
to corporations. Moreover, it does not give clear principles used to attribute knowledge,
intentions, actions, and omissions to the corporation for the purposes of assessing corporate
legal liability on the basis of theories of subordinate liability and neither does it treat causes of
action based on theories of subordinate liability as distinct causes of action, conceptually, and
procedurally separate from any breaches of law committed by the primary offender. Such third-
party liability, furthermore, is not contingent, in the definition of accountability here nor in

practice, on any judicial finding of liability on the part of the primary offender.

Brooks provides the following definition of traditional accountability within Western
organisations: “Accountability is a mechanism to ensure that individuals can be called to
account for their actions and that sanctions are incurred if the account is unsatisfactory”.*** The
author goes on to stress that the following words in the traditional definition show
accountability as a procedural activity because the individual activity focuses on individuals,
while also acknowledging that the collective characteristic of the term is that it is reasonable
and essential, and that sanctions are the core element of accountability. Therefore,
accountability should bring in the personal element of holding offenders to account. The author
further argues that “the purpose of sanctions is not to act as a threat to you but as a guarantee
of protection to the individual”.**> This means that it is imperative for accountability to have
an element of deterrence and sanction; without this, accountability for misconduct is
incomplete. Shotter contributes to the debate by stating that “accountability is seen as a way of
accounting for things that have a coercive quality to them”. Therefore, if one makes sense of
things in certain permitted rules and regulations then it can be said that a person is to be

accounted by others in the society as a capable, responsible member of the community.**°

Humanitarian Law : resolution / adopted by the General Assembly, 21 March 2006, A/RES/60/147.
<http://www.refworld.org/docid/4721cb942.html >accessed 19 November 2016.

4% Theo Brooks, Accountability: It All Depends on What You Mean (Akkad Press 1995).

495 Ibid.

49 John Shotter, ‘Social Accountability and Selfthood’ (1984) <http://philpapers.org/rec/SHOSAA> accessed 20
November 2016.
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Following both authors’ definitions, accountability should give rise to effective
measures by the corporation to identify, prevent, and mitigate the adverse human rights impacts
of their activities on individuals and society. Both authors also indicate that a corporation
should take appropriate account of effective measures to supervise their officers and employees
to prevent and mitigate adverse human rights impacts. Therefore, accountability should ensure
appropriate use of strict or absolute liability as a means of encouraging greater levels of
vigilance in relation to business activities that carry particularly high risks of severe human
rights impacts because the corporation has a duty of care to the society and the environment.
In this respect, accountability should allow the international legal system, domestic, or
international tribunals/courts to have access to and take proper account of robust, credible and,
where appropriate, sector-specific liability as to the technical requirements of human rights

accountability in different business operating contexts.

Consequently, accountability in this context will allow the distribution of evidential
burdens of proof between the victims of human rights abuse and the defendant. Therefore, the
concept of corporate accountability under this definition is contingent, in law and in practice,
upon a prior finding of corporate legal liability under any legal regime (for example, finding
corporate criminal liability or its functional equivalent). In contrast, the affected victims of
human rights can be prevented, in law and in practice, from bringing an action against the
corporation because of the existing deficiencies in both international law and domestic law.
Kiobel is an example of the deficiencies in accountability at the domestic and international
level.*7 Additionally, these deficiencies in corporate accountability cannot be justified because
a corporation but can be involved with human rights abuse in many different ways. This
includes the adverse impacts that business operations may cause or contribute through their
own activities or by virtue of their business relationships.*”® Therefore, the relationships
mentioned above create an obligation to account to the government, judiciary, and society. This
theoretical concept of accountability will ensure the legal accountability of business operations,
and access to effective remedy for victims affected by such abuses is a vital part of a state’s

duty to protect against business-related human rights abuse.*””

47 David P Stewart and Ingrid Wuerth, ‘Kiobel v. Royal Dutch Petroleum Co.: The Supreme Court and the Alien
Tort Statute’ (2013) Law 107 (3) American Journal of International 601, 621.

498 Jennifer Zerk, ‘Corporate Liability for Gross Human Rights Abuses: Towards a Fairer and More Effective
System of Domestic Law Remedies’ (2013) Report Prepared for OHCHR 103.

4% The Principle 25 and Commentary of The Guiding Principles on Business and Human Rights: Implementing
The United Nations ‘Protect, Respect and Remedy’ Framework (A/HRC/17/31).
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Scott and Lyman also took part in the debate by arguing that “(a) account is a linguistic
device employed whenever an action is subjected to evaluative inquiry”.>® The point they are
making is that “an account is not called for when people engage in routine, common-sense
behaviour in a cultural environment that recognises that behaviour as such”.>°! The authors’
understanding of accountability is that it is a concept that regulates the misconduct of
individuals in society and organisations but are not mere guidelines. Therefore, “evaluative
inquiry” is not an essential element of accountability. This implies that accountability only
happens after a breach of rule or misconduct behaviour indicates a punitive position.’*? Hence,
the authors’ views could seem to be referring to a constructive disobedience or nonconformity
to accountability as a separate conduct that is not acceptable in an organisation or society.
Additionally, Scott and Lyman did take into consideration the broader concept of
accountability. The authors argued that the concept of accountability and evaluation are a
process that happen after something has gone wrong. If one conducts a detailed analysis of
accountability in this manner, the potential conclusion could be that accountability does create
sanctions and enforcement, and so creates an implicit and/or explicit constraint on virtually

everything that is done in the society; a corporation should not exempted from these rules.

As a critical observation, viewing accountability as an implicit and/or explicit constraint
on either the individual or actor in society will address the challenges that are exacerbated in

cross-border corporate human rights violations cases, such as Chiquita,’®® Lundin

300 Marvin B Scott and Stanford M. Lyman,’ Accounts’ (1968) American Sociological Review 46, 62.

301 Ibid.

302 Klaus J Beucher and John Byron Sandage, ‘United States Punitive Damage Awards in German Courts: The
Evolving German Position on Service and Enforcement’ (1990) 23 Vanderbilt Journal of Transnational
Law 967. Exxon Shipping Co. v Baker, 554 US 471, 128 S. Ct. 2605, 171 L. Ed. 2d 570 (2008). “In 1989,
petitioners' (collectively, Exxon) supertanker grounded on a reef off Alaska, spilling millions of gallons
of crude oil into Prince William Sound. The accident occurred after the tanker's captain, Joseph
Hazelwood who had a history of alcohol abuse and whose blood still had a high alcohol level 11 hour
after the spill inexplicably exited the bridge, leaving a tricky course correction to unlicensed
subordinates. Exxon spent some $2.1 billion in cleanup efforts, pleaded guilty to criminal violations
occasioning fines, settled a civil action by the United States and Alaska for at least $900 million, and
paid another $303 million in voluntary payments to private parties. Other civil cases were consolidated
into this one, brought against Exxon, Hazelwood, and others to recover economic losses suffered by
respondents (hereinafter Baker), who depend on Prince William Sound for their livelihoods. At Phase I
of the trial, the jury found Exxon and Hazelwood reckless (and thus potentially liable for punitive
damages) under instructions providing that a corporation is responsible for the reckless acts of employees
acting in a managerial capacity in the scope of their employment. In Phase 11, the jury awarded $287
million in compensatory damages to some of the plaintiffs; others had settled their compensatory 2609
2609 claims for $22.6 million. In Phase III, the jury awarded $5,000 in punitive damages against
Hazelwood and $5 billion against Exxon. The Ninth Circuit upheld the Phase 1 jury instruction on
corporate liability and ultimately remitted the punitive damages award against Exxon to $2.5 billion.

503 Marco Were, ‘Implementing Corporate Responsibility The Chiquita Case’ (2003) 44 (2) Journal of Business
Ethics’ 247, 260.
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Petroleum,’®* and French Cement Company.>® It will also aid many domestic legal regimes to
focus primarily on the enforcement of human rights obligations on business activities in the
host state that may have a significant impact on society and the environment. The realities of
global supply chains, cross-border trade, investment, communications, and movement of
people are placing new demands on domestic legal regimes and those responsible for enforcing
them. Therefore, examining corporate accountability for human rights abuse this way will help
to clarify the process of accountability and the theoretical and practical mechanism to employ
to achieve an effective remedy in an alternate forum, such as a court. These are positive legal
measures if implement and apply will improve accountability and redress for corporate human

rights violation.

Goffman’s study on accountability pays particular attention to the frames of accounts.
According to Goffman’s frames, the concept can be understood as a specific form of
accountability and liability in the context in which the act occurs; this conduct provides the
basis for making an action sensible and meaningful.>*® Hence, this thesis argues that an account
(frame) can be a motivation/justification for action that makes it part of how people conduct
themselves in society and the implications of their actions. Therefore, it is clear here that the
purpose of the concept of accountability is to have a sanction, remedy, and enforcement
element. However, the question is the extent to which the scope of legal accountability or the
principles for determining corporate legal liability enforce human rights remedies on an actor
(for example, whether enforcement is carried out by judicial authorities). Another question is
whether accountability responds adequately to the challenges of investigation and enforcement
of human rights and environmental damages in cross-border human rights violations cases.’’
It is also important to determine whether the judicial regimes provide the necessary coverage
and the appropriate range of approaches with respect to business-related human rights impacts
in the light of evolving circumstances and state obligations under international human rights

treaties to which the country in question is a member. These questions allow one to examine

504 Jennifer C Leary, ‘Talisman’s Sudanese Qil Investment: The Historical Context Surrounding Its Entry,
Departure, and Controversial Tenure Diss’ (2007).

505 Nadia Bernaz, ‘Criminal Complaint Against French Cement Company for Terrorism Financing, Complicity
of Crimes against Humanity and War Crimes in Syria’ (2016).

% Erving Goffman, Frame Analysis: an Essay on the Organization of Experience (Harvard University Press
1974).

507 Stéphanie Lagoutte, ‘New Challenges Facing States within the Field of Human Rights and Business’ (2015)
33 (2) Nordic Journal of Human Rights 158, 180.

108



the essential elements of accountability, which include state, judiciary, society, and corporate

obligations to respect human rights law and standards.

Although the definition of accountability in the Oxford Advanced Learner’s Dictionary
is narrow, restrictive, and cannot be accepted in this study, there are alternative definitions of
accountability that do seem to be aligned with the notion of liability and enforcement. The
concept of accountability should be broad enough to incorporate liability, control, justification,
sanction and some sort of legal remedy, whether criminal or civil. Likewise, accountability
sanctions and remedy should arise directly from the relationship between the corporation and
society and environment where it operates. Hence, giving an appropriate definition to
accountability will enable the tribunal or court to create a measure of remedy after the actor
has violated the rights of a particular segment of society. Therefore, to establish accountability
for corporations, there is a need to move this theoretical foundation of accountability to a broad
legal framework, which supports liability and remedy. The notion of accountability should
perhaps aid in understanding the purpose of corporate accountability but not the method of
enforcement. The idea is that it will allow sanctions and other remedies to be ordered following
a finding of corporate legal liability for adverse human rights impacts of business activities. It
will also allow applicable international standards with regard to the components and procedural

requirements of an effective remedy to be included in corporate accountability.

In this context, corporate accountability will acknowledge corporate duty and the
possibility of a corporate legal liability for human rights violations. This study does not dispute
that there are differences from jurisdiction to jurisdiction, in the kinds of violations for which
a corporation can be liable and the types of legal liability that a corporation can attract, the
legal concept of accountability, as well as administrative liability. However, in some
jurisdictions such as UK®® accountability may attach to individuals as natural persons.
Therefore, the concept of accountability here is that it will make it possible for other kinds of
public law regime liability and sanctions (such as regulatory, administrative or quasi-criminal)
to play a vital role in holding corporations accountable for human rights abuses committed,
either in a home or host state. For these reasons, the study is not confined to the common

definition of accountability but potentially encompasses a variety of definitions of

598 Stephen Griffin and Jon Moran, ‘Accountability for Deaths Attributable to the Gross Negligent Act or
Omission of a Police Force: The Impact of the Corporate Manslaughter and Corporate Homicide Act
2007’ (2010) 74 (4) Journal of Criminal Law 358, 381.
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accountability applicable to the corporation, including regulatory, administrative and quasi-

criminal liability.

1.14. Legal Definition of Accountability
Jowitt’s Dictionary of English Law defines liability:

(1) The condition of being answerable in law, or actually or potentially subject to a civil
obligation, either generally, as including every kind of obligation, or, in a more special
sense, to denote inchoate, future, unascertained or imperfect obligations, as opposed to
debts, the essence of which is that they are ascertained and certain. Thus, when a person
becomes surety for another, he makes himself liable, though it is unascertained in what
obligation or debt the liability may ultimately result. The term can also mean the

condition of being actually or potentially subject to a criminal sanction.

(2) The obligation itself for judicial and statutory definitions and constructions in

different contexts.”*

Yarwood states that accountability means ‘“accountability under international law:
holding states accountable for a breach of jus cogens norms”.>!° The Black's Law Dictionary
gives the definition as: “the state of being bound or obliged in law or justice to do, pay, or make

good something; legal responsibility”.3!!

The Black's Law and Yarwood definitions of accountability relate directly to state
accountability under public international law,’'? which perfectly adequate because states and
corporations have different levels and standards of accountability. Both can be adopted and

applied to the accountability of corporations under private law.>'> However, a note of caution

3% William Allen Jowitt, Clifford Walsh and John McDonald Burke, Jowitt's Dictionary of English law (Vol. 1.
Sweet & Maxwell 1977).

310 Lisa Yarwood, State Accountability under International Law: Holding States Accountable for a Breach of Jus
Cogens Norms (Routledge 2010).

S Henry Campbell, Black’s Law Dictionary (St Paul Minn: West Publishing Co 1990).

312 Alina Kaczorowska-Ireland, Public International Law (Routledge 2015).
Public International Law is composed of the laws, rules, and principles of general application that deal
with the conduct of nation states and international organisations among themselves as well as the
relationships between nation states and international organisations with persons, whether natural or
juridical. Public International Law is sometimes called the "law of nations" or just simply International
Law. It should not be confused with Private International Law, which is primarily concerned with the
resolution of conflict of laws in the international setting, determining the law of which country is
applicable to specific situations.

313 Martin Wolff, Private International Law (Clarendon Press 1950).
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is due here because accountability of states and corporations are different and corporations,
consequently, have no legal personality under international law.>'* Therefore, international
human rights law cannot be enforced against corporations, though do have the ability to be
enforced against states. Due to this, there is no international legal accountability mechanism

for holding corporations either criminally or civilly liable for human rights abuses.

These definitions undoubtedly give an adequate explanation of the concept of
accountability and how this can be applied in legal terms, but the question is how to apply this
concept to non-state actors such as corporations. They are broad enough, include sanctions and
remedies, and satisfy the constructive elements of state accountability. So, the indication is to
apply this concept to corporate liability under international human rights law. Hence, following
this rationale, this study supports this definition of a strict and broad hypothetical concept of

finding a duty of care in a corporation’s business activities.

Accountability exists when a relationship can be established between a corporation
through its relationship with the government, so this relationship establishes accountability
links between the society, the environment, and corporate conduct with the subsidiary through
business activities and economic transactions. This can be observed through the corporate
control of the business operations, so this control establishes the link to a prohibited conduct
of the corporations and government of host nations. Making controlling businesses
automatically subject to a legal claim for alleged abuses by a subsidiary or automatically liable
for “proven” abuses by a subsidiary, regardless of their own fault, is justified in these
circumstances. Lastly, the operation of the corporations is subject to corporate official
oversight, and direction. In contrast, the problematic aspect of this approach is the relationship
between the corporations and corporate misconduct, either through the subsidiary or the host
government. This is because a parent company (in one country) and subsidiary (operating in
another country) are treated as having separate legal personality, which have contributed to the

obstacle of holding the corporation accountable for human rights.>!

Addressing these questions will allow the international legal system and domestic

judiciary to ensure corporate human rights accountability and the fundamental human rights

Private International Law is the legal framework composed of conventions, protocols, model laws, legal
guides, uniform documents, case law, practice and custom, as well as other documents and instruments,
which regulate relationships between individuals in an international context.

314 John Dewey, ‘The Historic Background of Corporate Legal Personality’ (1926) 35 (6) Yale law journal 655,
673.

515 Beth Stephens, ‘Amorality of Profit: Transnational Corporations and Human Rights’ (2002) 20 Berkeley
Journal of International Law 45.
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problem that is connected to their business operations to be dealt with. The basic element of
human rights accountability is the provision of an effective sanction and remedy for victims of
human rights abuses. Also, it can be argued that accountability extends the relationship between
corporate responsibility and duty of care. This is a direct obligation of duty of care on the
corporation and its subsidiary. As a result of this duty of care, a tort and civil liability should
arise when a corporation violates human rights. Establishing corporate legal liability in this
theoretical concept of tort and civil law approach will ensure the requisite standard of proof
that all elements of corporate human rights violations are satisfied. In human rights violations
that include a criminal element, that is likely to involve both mental and physical elements.
The mental elements refer to the knowledge and intentions of the alleged offender. The physical
elements refer to the offender’s acts and whether they were the cause of the relevant harm.
Taking this position is crucial because the corporation is a legal construction so the application
of tests for establishing liability for human rights offences can be problematic in many
jurisdictions. This is a particular problem in relation to human rights accountability in criminal
law which requires proof that the corporation intended the harm or intended to commit the acts

that caused the harm.

Consequently, the duty of care as a legal concept of accountability could aid in proving
corporate intent and the identification of individuals working for or on behalf of the corporation
who themselves intended the relevant harm and whose intentions can be attributed to the
corporate act. This is referred to in this research as the fault-finding approach to corporate
accountability. In addition, the principle of duty of care is widely applied as standard for

316 whereby corporations may be liable for the acts of certain employees.

assessing tort liability,
Agents on the basis that the corporate acts through those individuals, could play a vital role in
establishing liability for a subsidiary act. While the tests for corporate liability vary from
jurisdiction to jurisdiction, common limitations on this type of liability are that the corporate
subsidiary that must have been operating within the scope of their business responsibilities
and/or for the benefit of the corporation.’!” However, this can be rebutted in the process of

liability finding for corporate accountability in the concept of tort and civil law.

316 ister v Hesley Hall Ltd [2001] UKHL 22. also see; Barker v Corus (UK) plc [2006] UKHL 20, Brazier v
Dolphin Fairway Ltd [2005] EWCA Civ 1469, Patrick Selim Atiyah, Vicarious Liability in the Law of
Torts (Butterworths 1967).

517 Ji Ma, “‘Multinational Enterprises Liability for the Acts of Their Offshore Subsidiaries: The Aftermath of Kiobel
and Daimler’ (2015) 23 Michigan State International Law Review 397.
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The notion of accountability from the explanation given above is on two distinctive
levels: liability and enforcement.>'8 Liability in this sense refers to the duty of corporations and
corporate officials to be held accountable for corporate misconduct that is closely linked to
their business operations which may violate human rights or cause harm to society and the
environment. The principle of the duty of care through tort and civil law can be seen as a legal
doctrine that will aid in resolving the difficulties surrounding corporate accountability and
international law silence on corporate liability for human rights abuses.’'® For its part,
enforcement indicates that an official body, domestic court, tribunal/arbitration, international
court or judiciary, are responsible for accountability and can sanction a business entity that
violates human rights or causes harm to society, livelihoods, and the environment. This
sanction should give rise to an effective remedy, which under an accepted legal principle of
accountability, should satisfy the eggshell skull rule, which should be based on the General
Principle of Law.>?° The eggshell skull rule or eggshell plaintiff rule states that someone “who
harms another must pay for whatever damage the injured person suffered, even if it was much
worse than anyone would have expected”.>?! Hence, evaluating the conduct of the corporation
and imposing liability in such a manner will ensure accountability, enhance good business
practice, protect the environment, and protect and prevent human rights violations in the short
and long term. The indication behind this is that accountability is classified according to the

d522

type of accountability being exercise by the corporations and corporate officials to give a

justification to their actions.

The underlying principle behind this rationale is, will the victims have suffered the
harm caused if a corporation misconducts itself? By this principle, the defendant’s conduct

contributed to the result if and only if it was a necessary element in a set of conditions jointly

d,523 8524

sufficient to produce the harm cause also known in tort law by the acronym, the NES
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519 Development in The Law Corporate Liability for Violations of International Human Rights law (2001) 114
Harvard Law Review 2025, 2030, 31.
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The traditional legal model of "but-for" causation (necessary condition causation), while fundamental to
the idea of causation in general, is insufficient to account for causation in overdetermined causation
cases. Therefore, the NESS test [necessary element of a sufficient set] is needed in these overdetermined
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(Necessary Element of a Sufficient Set) test.>>> How does the test apply to corporations and the
misconduct of its subsidiaries? If one replaces the careless conduct of one corporation with the
conduct of the subsidiary. Will it be necessary for the sufficiency of a set of existing antecedent
conditions which contained it, but not the other careless misconduct of the subsidiary? That

resulted in the human rights violations and the environmental damage?

It is very difficult to think of anything in the physical world which alone is a sufficient
cause of anything else, save perhaps God or the Big Bang Theory.*?® Once this includes things
which are absent in the sufficient set, finding liability for corporate human rights abuses
becomes obvious. An almost infinite number of things need to be absent for something else to
occur. Perhaps starting a fire is not sufficient to burn down a house. It is necessary for it to not
be raining and for the fire brigade not to arrive on time and so on. When describing something
as sufficient to cause something else, what this means is that it is sufficient with respect to the
circumstances at hand, or in combination with a number of elements, to cause harm to the
victim.>?’ A rebutted presumption therefore exists that, but for the corporation’s business
operations with the supply chain or subsidiary, the harm should not have occurred. The
conceptual application of this theory of accountability should use the term behavioural
approach, which implies that people are motivated and shaped by forces external to themselves.
As Gibson points out, “in the presence of some external factors, individuals may not actively

reason at all, but work according to habit, or obedience without a thought”.528

Applying this to the concept of corporate accountability means that corporations and
corporate officials that have a systematic knowledge of business operations have the potential
to benefit or have a negative impact on the economic performance of the business because they
work according to the business objectives of the corporations and are responsible for the
corporation misconduct through their decision-making. In the ordinary and legal interpretation,

corporate officials such as senior managers and directors are the mind of the corporation and

cases, which comprise preemptive causation and duplicative causation situations. The key idea here is
that one's action can be a contributing causal condition, even if the "but for" test is not met.
"But for" causation (necessary condition): an act or omission was a cause of an injury if and only if, but
for the act, the injury would not have occurred. That is, the act must be a necessary condition for the
occurrence of the injury. The test reflects a deeply rooted belief that a condition cannot be a cause of
some event unless it is, in some sense, necessary for the occurrence of the event. Comment: This is
analogous to the concept of "decisiveness" in voting studies: Your vote makes your candidate get 50%
+ 1 of the vote, pivotally determining the vote outcome. But for my vote, my candidate would not have
won.

525 Robbert Stevens, Torts and Rights (OUP Oxford 2007) pp 140,144.

326 John J Mackie, The Cement of The Universe: a Study of Causation Clarendon (Oxford Press 1974).
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therefore have control over what the corporation does; this makes them accountable for human
rights violations or vicarious liability. Thus, a corporation is accountable for the subsidiary
conduct if that conduct is motivated at least in part by a desire to serve the corporation, but this

529

need not to be the sole motivation.””” If the supply chain or subsidiary acted with intent to

benefit the corporation in some way, the act is imputed to the principal whether the corporation

benefitted or not, or even if the result adversely affected the corporation's interest.>*°

Accordingly, after this detailed examination of the notion of accountability, it is
suggested that that a corporation has the capacity and freedom to self-regulate decisions.>*!

They are also capable of choosing their own operational standards,’*

responsible for the
business direction of the corporation, decision-making, and economic adjustments of the
corporation’s business, with the supply chain and subsidiary.>** Hence, looking at the notion
of accountability as a behavioural approach will bridge the gap between the concept of
international legal personality in the traditional view and the orthodox theory that stresses the
position and capacity of the state as the sole bearer of international legal duties. Bridging the
gap between corporate international legal personality and the duty of care will enable the
judicial system to enforce human rights standards on all individuals, actors, and business

organisations under international law through their domestic legal system or an alternate legal

mechanism.

The corporation officials’ ability to choose the process, the standards of business
operations, the corporation’s decision-making, the ability to control the business conduct and
to demand operational information allow corporations and their officials to meet the legal
definition of accountability and duty of care for liability for corporate misconduct. As Dobbs
states, “a duty of care refers to the circumstances and relationships which the law recognises
as giving rise to a legal duty to take care. A failure to take such care can result in the defendant
being liable to pay damages to a party who is injured or suffers loss as a result of their breach

of the duty of care”.>** Hence, it is suggested here that state, non-state actors, and individual
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331 Christine Parker, The Open Corporation: Effective Self-Regulation and Democracy (Cambridge University
Press 2002).

332 Pratima Bansal, ‘The Corporate Challenges of Sustainable Development’ (2002) 16 (2) Academy of
Management Executive 122, 131 <http://amp.aom.org/content/16/2/122 .short> accessed 6 July 2016.

333 Richard Locke, Thomas Kochan, Monica Romis and Fei Qin, ‘Beyond Corporate Codes of Conduct: Work
Organization and Labour Standards at Nike's Suppliers’ (2007) 146 (1) International Labour Review 21,
40. <http://onlinelibrary.wiley.com/doi/10.1111/j.1564-913X.2007.00003.x/abstract> accessed 15 July
2016.

334 Dan B Dobbs, The Law of Torts (Vol. 2. West Group 2001).
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entities operating in the international community and national states that satisfy the following
requirement of accountability and remedy for human rights abuses laid out in Table 1,°* be
held accountable for their behaviour. However, the key point of finding liability for corporate
human rights violation depends on the corporation ability to show that its comply with human
rights law and standards. Merely, having standards of conduct that prohibit human rights
violations and environmental damages is not good enough. A possible key indicated for an

effective adherence to human rights law and standards could include:

e A duty of care to detect and prevent human rights violation and environmental
damages, otherwise promote an organisational culture, for instead, creating and
enforcing human rights standard in business operations that encourage ethical
conduct and comply with the law;

e Oversight of the compliance standards by senior management;

e Responsible business practice and delegation;

e Promote and adequate investigation of complaints and remediation of
deficiencies, including self-disclosure and consistently appilied discipline when
appropriate; and

e A robust monitoring and auditing process that sufficiently addresses the key

areas for corporation.

Examining accountability in this way helps to link the theoretical framework suggested
in Table 1, to the Black Law, Yarwood and Anglo-Saxon conception of liability, which
involves an element of responsibility, effective sanction and remedial action.>*® Therefore, it is
established here that the outline in Table 1 will allow both the domestic and the international
legal system to hold corporations to account for business decisions that have rippling effects
through affiliate business activities. Accountability should arise in a situation when such
corporate decisions do not exist, but the parent companies are still connected to the subsidiary
company that violated human rights. This is a fault-finding element of liability that establishes
a corporate duty of care by differentiating the parent corporation’s behaviour from the impact
of its decision on the subsidiary’s business operations and the influence it has on the supply
chain or subsidiary by directly or indirectly controlling the business operation. The Court of

Appeal in the UK address this issue with regard to the enforceability of a foreign judgment in

535 Appendix.
S3%Albert Jacob Meijer, De Doorzichtige Overheid: Parlementaire en Juridische Controle in Het
Informatietijdperk (Eburon 2002).
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England, in Adams v Cape Industries Plc.>*’ In this case the subsidiary company in South
Africa employed the claimants. The complaint was relating to health hazards caused to the
employees by asbestos. The complaint was filed against the Parent Company for personal
injury.

It is equally well established in the law of tort that companies are liable for torts
committed during the course of their business by their employees. Whilst a company will not
be liable for the acts of its subsidiary by reason and only of its shareholding, it may owe its
own duty of care towards the employees of the supply chains and subsidiaries. In these
circumstances, the court does not pierce the corporate veil but instead identifies a free-standing
duty of care owed by the parent company to the claimant arising out of the relationship between
the parent and subsidiary or the supply chain companies.’*® However, for a free-standing duty
of care to be owed, the question that the court needs to ask is whether the corporate entity had
proper systems and controls to prevent the human rights violation from occurring. Such
systems and controls can either operate to: (i) show there was no intent to commit the human
rights violations on part of a corporate, (ii) provide a defence, (iii) be a mitigating factor upon
finding liability or (iv) impact on decisions of the court and on penalties impose if the corporate
is find liable. There has been a recent raft of English case law which explores whether a
wronged party can pursue a parent company for the actions of its subsidiary in tort; a tool used

by some to their advantage where the parent company is located in a more favourable

37 Adams v Cape Industries plc [1990] Ch 43. “This Adams v Cape Industries plc case modified the attitude of
the courts on the question of lifting the veil to establish a controlling interest or an economic entity. Prior
to Adams v Cape Industries, the method for establishing that a group of companies was in reality one
economic entity was somewhat vague but a number of cases (such as Holdsworth & Co v Caddies (1955)
or DHN Food Distributors Ltd v Tower Hamlets LBC (1976) ) suggested that an economic entity could
be established where the holding company exerted a substantial degree of control over the affairs of the
subsidiary company, to the extent that the holding company controlled and dictated the corporate policy
of'its subsidiary. Since the case Adams v Cape Industries, a company's ability to control the overall policy
structure of another company is unlikely, of itself, to be sufficient to justify the lifting of the corporate
veil. To dislodge the corporate veil of the subsidiary, the courts have demanded something more:
"namely, in addition to a holding company's control over the policy structure of its subsidiary, the finding
of a facade is required in relation to the incorporation of the subsidiary company”. The courts changed
their attitude and strengthened the Salomon principle with the case Adams v Cape Industries. Since this
case, it seems that the only circumstances in which the courts are likely to lift the veil are: firstly, when
the court is construing a statute, contract or other document which requires the veil to be lifted; secondly
when the court is satisfied that the company is a “mere fagade”, so that there is an abuse of the corporate
form; and thirdly when it can be established that the company is an authorised agent of its controllers or
its members, corporate or human. The changes of case Adams v Cape Industries have been more recently
affirmed in cases such as Ord v Belhaven Pubs Ltd (1998) or Williams v Natural Health Foods Ltd
(1998).

338 See Chapter 7.
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jurisdiction. >*° In summary, the principle of accountability illustrates that even if the
corporation’s misconduct is the subsidiary’s own misconduct, the corporation should be
responsible for its decision for conducting business with the subsidiary. When the corporate
has the requisite knowledge of a potential human rights violation by the subsidiary through
their business operation. This is also the case if the liability of the corporation or words spoken
to someone else is an impermissible fiction. It is no less of a fiction in the case of control and

the exercise of influence over business operations in the host state.

Finally, the concept of accountability as explained above can take the form of a single
person’s conduct outside of the rules imposing liability on the whole corporation.>*® Also, if
the words or actions of another person are attributed to the defendant, and those actions infringe
the claimant’s rights, then the defendant will be liable. The principle of corporate accountability
is like a game of football; it has rules which determine player’s accountability. The principle
of corporate liability presupposes that what is being imputed is the responsibility for the wrong-
doer and not the act itself. Therefore, the corporation must take responsibility for the action of
its subsidiary against the rest of the world but not against the corporate itself. To put it another
way, the position between the parties as to their relationship is not determined by the position
of third parties to the relationship. The concept of accountability indicates that it does not matter
whether it is the action of the corporation, supply chain, subsidiary or the liability which is
attributed to the human rights violation and the environmental damage. What this means is that
the parent corporation should not be exempt from accountability just because its action does

not touch and concern the home state.

339 See Chapter 7. Chandler v Cape [2012] EWCA 525. “LJ listed the following four factors, the presence of

which bring a case more closely within the scope of a duty of care owed by a parent company:

The businesses of the two are in a relevant respect the same.

The parent had or ought to have superior or specialist knowledge compared to the subsidiary.

The parent had knowledge of the subsidiary’s systems of work.

The parent knew or ought to have foreseen that the subsidiary was relying on it to use that superior

knowledge to protect the claimants.

540 In that case, a court must find all elements of the offense (including fault) in one individual. In cases of
institutional liability, on the other hand, it is not necessarily required to prove which or whether any
employee indeed had knowledge or intent. Rather, courts can establish corporate liability on the basis of
the “collective knowledge” or foreseeability doctrine, which merely requires that the members of the
company had knowledge or foresaw in the aggregate. This mental fiction would lower the evidentiary
bar for the prosecution significantly. The standards for attributing corporate liability vary across different
jurisdictions. This notion of corporate blameworthiness, which is associated with corporate entity
liability and requires establishing corporate guilt and intent, has its own conceptual problems because a
corporation as a legal person has no conscience of its own. Despite those inherent conceptual challenges
that will need to be addressed, attaching liability to the corporate entity, rather than merely the individual
managers or officers involved, can be considered a more accurate reflection of the nature of corporate
malfeasance, particularly at the scale of atrocity crimes involvement.
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Where there is a violation or environmental damage as a result of the corporate or
corporate misconduct, liability should be found according to the principle of accountability
explained above. If A’s actions infringe B’s right by carelessly injuring B, for example, if A’s
actions are inputted to C, C and A are both tortfeasors. The attribution of A’s acts to C means
that C has control or contributed to the infringement of B’s rights. This means that the
corporation could be held liable for the act of the subsidiary or the corporate official that it has
control over. Thus, the corporate is as guilty of infringing the rights of the claimant as the
person physically acting. So, A and C become joint tortfeasor, just as both Geoff Hurst and
England scored the final goal of the game. If the corporate official and subsidiary action cause
another loss, but are not wrongful, the corporate should be liable. The duty of care will enable
the punishment of corporate misconduct that could not previously be sanctioned due to the
difficulty in identifying the individual responsible in circumstances where the collective body
of a corporate entity adopts a decision. It will also help to prevent individuals being held liable
whilst the corporate entity escapes liability and continues its misconduct. The level of sanction
and remedy contemplated under the duty of care (tort law) could severely affect the continued
operation and profitability of corporate entities. However, it is hard to judge at this point
whether the duty of care will prove to be an effective deterrent to human rights violations.
Thus, the following chapter will analyse the definition of accountability, the mechanism of

accountability, and its components.
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Chapter 11
2. Aims and Objectives

Following the analysis and definition of accountability, and the mechanism of
accountability, it is now vital to extricate its components, which will allow a better
understanding of the practical concept of accountability (responsibility, answerability,
blameworthiness, liability and sanctions). The aims and objectives of this chapter are to
examine the key elements that are required for establishing accountability for non-state actors.
A diagram will then be used to explain the components of the various forms of accountability

and how accountability creates a legal duty of care for non-state actors, such as corporations.

2.1. Components of Accountability (The Link to Establish a Duty of Care)

Koppell perceives five different dimensions of accountability: transparency, liability,
controllability, responsibility and responsiveness. Each of these forms the practical concepts

541 What is clear from the explanation by Koppell is that

of accountability in this thesis.
accountability is indeed an inclusive concept and one with different branches. In order to
establish accountability and effective remedy, all the branches must be addressed. As explained
above, the concept of accountability has provided some indication of this notion. However,
such an explanation makes it difficult to establish empirically whether a corporation or
corporate officials can be subject to accountability for a corporation’s misconduct in relation
to business operations under international law. This is due to the fact that the different elements
of accountability need widespread operationalisation to establish liability for the corporation’s
misconduct because the different fundamentals of accountability cannot be measured along the
same scale. For example, transparency may not carry the same effect as liability for human
rights violations. Likewise, the difference between a corporation and its officials makes it

difficult to pinpoint the level of liability of either the corporate or the official’s misconduct in

the course of the business operation.

541 Jonathan GS Koppell, ‘Pathologies of Accountability: ICANN and the Challenge of Multiple Accountabilities
Disorder’ (2005) 65 (1) Public Administration Review 94, 108.
<http://onlinelibrary.wiley.com/doi/10.1111/j.1540-6210.2005.00434.x/abstract> accessed 3 July 2016.

120



2 are a mechanism for

Nonetheless, some dimensions, such as transparency,’*
accountability but are not constitutive of accountability, while others, such as responsiveness,
are more evaluative instead of representing the analytical dimension of accountability.
Arguably, international criminal law accountability could be seen to possess elements of
transparency, but this does not constitute accountability. One cannot incorporate transparency
into the core aspect of accountability, such as liability and remedy, because liability and remedy
arise as a result of one misconduct, i.e. corporate or corporate official misconduct and corporate
subsidiary and supply chain. As a result, accountability is an evaluation of corporate operations
and its implications but not an analytical concept view of corporate accountability under
international law. This also means that accountability should be based on the outcome of the
evaluation of corporate business operations, which has a significant impact on human rights
and the environment, and not on an analytical view of corporate activities. Viewing
accountability in this conceptual premise will help to qualify positively the state of affairs>*’
of the corporation, such as regulating the conduct of corporate activities that is based on its
economic output, control, relationship with the subsidiary, and the impact it has on human

rights and the environment. This could be the basis for establishing an effective accountability

and remedy for victims of human rights abuses.

These conceptual premises are closely connected to responsiveness, in the sense of the
responsibility of the corporation and its officials in directing the business operations, as well
as the willingness of the corporation to act in a fair, honest, just, transparent, and equitable way.
Following this explanation of accountability, the notion of responsibility in this dimension will
enable corporations to respect human rights and the environment because it will be assumed

that the corporation owes a duty of care, which gives rise to liability and remedy. This is

542 Transparency, in a business or liability context, is honesty and openness. Transparency and accountability are
generally considered the two main pillars of good corporate governance, however, not accountability on
its own. The implication of transparency is that all of an organisation’s actions should be scrupulous
enough to bear public scrutiny not legal liability

43 State of affairs — This conduct is defined not in the sense of the defendant doing a positive act but consisting

in the defendant "being found", "being in possession" or "being in charge" etc. In such cases all the
prosecution needs to prove are the existence of the factual circumstances which constitute the crime, the
existence of the state of affairs. For state of affairs crimes the actus reus consists of “being” rather than
“doing”. E.g. “being” drunk in charge of a vehicle. Duck v Peacock [1949] 1 All ER 318.
Lord Goddard CJ: This is a question, not of driving, but of being in charge of a car. If what is suggested
here were a special reason, it would mean that a man who had taken too much to drink so that he was
unfit to manage the car or be in charge of it could escape the penalty of disqualification merely by
stopping and going to sleep in the car. The court is not going to give any countenance to such a reason
as that. In this opinion, on the facts found by the magistrate there was no ground for saying that any
special reason existed for not imposing the disqualification which Parliament has decreed shall otherwise
be imposed.’
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because the liability and remedy arise through corporate conduct, such as the exercise of its
control over the business operations and working procedures. However, in this parameter, there
is no general agreement about the acceptable standard for corporately accountable behaviour
and the difference from role to role, time to time and place to place from a different legal
concept of accountability.’** However, it is vital to stress that in a legal definition of
accountability the main components are liability, remedy, and enforcement. These elements
moreover are a crucial aspect of accountability and should not be exchanged for a less
regulatory approach to accountability for human rights violations and environmental damages.
The exemplification of corporate accountability in a legal and conceptual definition of
accountability. This should be closely linked with corporate business operations but should be
wider when it comes to imposing accountability on them. As this will enable the court to find
liability in a relationship and the control that the corporate exercises in its business operations.
Corporate accountability should have a relationship with the impact of the corporate business
operation on society and the responsibility that is derived from this relationship gives rise to a
duty of care not to cause harm. Hence, if the components of corporate accountability include
liability, remedy, and enforcement, then the question is what is the scope of accountability?
How does the definition of accountability aid corporate responsibility and sanctions in

practice?

To answer these questions, it is vital to first look back at the definitions of
accountability in duty of care, which help explain and justify conduct and sanctions. This
implies a relationship between the state, corporate entities, and a forum, such as a tribunal,
court, or society.’® In addition, the answer could be found in the root of the etymological and
historical definition of accountability that is related to specific social relations.’*® In this
ideological concept, accountability will be seen as the relationship between actors, such as
governments and corporations, and a forum, i.e. a judicial system, society, and the international
community. Viewing accountability as a relationship gives rise to obligations to explain and

justify one’s conduct. Moreover, the forum will have the mandate to pose questions and pass

544 Elizabeth Fisher, ‘The European Union in the Age of Accountability’ (2004) 24 (3) Oxford Journal of Legal
Studies 495, 515. <http://www.jstor.org/stable/36005657seq=1#page_scan_tab_contents> accessed 3
July 2016.

545 Christopher Pollitt, The Essential Public Manage (McGraw-Hill Education 2003).

346 Patricia S Atkins, ‘Regionalism’ in JM Shafritz (ed), International Encyclopaedia of Public Policy and
Administration (Boulder Westview Press 1998).
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judgment on corporate human rights abuse cases. Indeed, the corporation may face criminal or

civil sanctions, specifically where it is found that a duty of care is owed.

This theoretical definition incorporates different actors, such as individuals, and
situations in which corporate officials are involved in human rights violations. The forum in
this rationale refers to the relationship between the domestic and international judicial system
and the actor, which is the corporation, and this can have the nature of a principal-agent
relation, with the judicial system acting as the principal. Observing accountability in this
ideology permits defining whether the implication of a sanction is a constructive element of
accountability.’* It also allows identifying different levels of accountability for all the actors
involved. This is crucial because effective accountability, sanctions, and remedies should in
theory be based on the type and nature of accountability imposed on a particular actor through
the actor’s duty of care. This is purely due to the fact that accountability could fail on theoretical
and practical interpretations if the essential elements are not taken into consideration when

deciding whether an actor could be held accountable for its conduct or not.

Furthermore, transparency is about being easy to understand, and being open and honest
in all communications, transactions and operations. An implication of this is the possibility that
the process of transparency is a form of business accountability in its sense. In this view, it can
be argued that accountability and transparency go hand-in-hand and involve being aware of

548 what the important pieces of information are, and how they can

who one is accountable to,
be communicated most effectively.’*® Transparency is about shedding light on rules, plans,
processes and actions. It is knowing why, how, what, and how much. Transparency ensures

that public officials, civil servants, managers, board members and businessmen act visibly and

37 Mark Bovens, Robert E. Goodin and Thomas Schillemans (eds), The Oxford Handbook of Public
Accountability (OUP Oxford 2014).

548 Ella Armstrong, ‘Integrity, Transparency and Accountability in Public Administration: Recent Trends,

Regional and International Developments and Emerging Issues’ (2005) United Nations, Department of
Economic and Social Affairs 1,10.
Why Transparency and Accountability? Formal and informal mechanisms of transparency and
accountability encourage officials to act in the public interest, or in the case of companies, in the interests
of their shareholders. Without public access to records of governance and other information, scarce
resources may be squandered or mismanaged. Example, in the agricultural trade environment, producers
require transparent systems of land ownership and transfer and access to public resources (such as water
for irrigation and roads for transport), as well as consistent, predictable treatment by officials charged
with licensing, inspecting, or otherwise regulating their work. Processors and traders require clarity and
consistency in how they are regulated by government, as well as accuracy in the information provided
by government. Potential suppliers, customers, and investors need to trust the representations of firms
with which they do business to equip themselves adequately to trade on world markets.

54 Antonino Vaccaro and Peter Madsen, ‘Transparency in Business and Society: Introduction to the Special Issue’
(2009) 11 (2) Ethics and Information Technology 101,103.
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understandably, and report on their activities. And it means that the general public can hold
them to account. It is the surest way of guarding against corruption and helps increase.’>°
Transparency and accountability are considered critical not only to the workings of business
and government but also to the success of the commercial enterprise, including in the
agriculture sector. Through the practice of internationally established standards of corporate
governance, private and state-owned enterprises can support robust foreign investment in
agribusiness, along with economic growth.>! The present study raises the possibility that
transparency in the concept of accountability refers specifically to the substantive and
administrative procedures through which institutions perform their functions, and whether they
are documented, accessible, and where the government and publicly held companies are

concerned open to public scrutiny.

Accountability pertains to the relationship between citizens and government officials
or, in the commercial context, shareholders and boards of directors along with a sense of
obligation and a public service ethos among officials and the power of citizens or shareholders
to sanction, impose costs, or remove officials for unsatisfactory performance or actions.>*> The
concept of transparency in this view might involves two distinct stages: answerability and
enforcement. Answerability refers to the obligation of the government, its agencies and public
officials to provide information about their decisions and actions and to justify them to the
public and those institutions of accountability tasked with providing oversight. Enforcement
suggests that the public or the institution responsible for accountability can sanction the
offending party or remedy the contravening behaviour. What this means is that, for one to
achieve accountability, there should exist transparency as a facilitated procedure for corporate

responsibility.

This finding, while preliminary, suggests that transparency is also used in ways that are
closer to the scientific usage of transparency: transmission without distortion in its social
terms.>? Thus, the term transparency can be used to describe the way light passes through

something (like glass or Perspex) as if there were nothing there.>* In other words, transparency

50 USAID, ‘Transparency and Accountability’ (2013) The US Government's Hunger & Food Security Initiatives.

351 Marcel Van Marrewijk, ‘Concepts and Definitions of CSR and Corporate Sustainability: Between Agency and
Communion’ (2003) 44 (2) Journal of business ethics 95, 105.

552 Andrew Crane and Dirk Matten, Business Ethics: Managing Corporate Citizenship and Sustainability in The
Age of Globalization (Oxford University Press 2016).

533 Raymond T Hebert and Paul A.Conrotto, ‘Laser Scanner with Rotating Mirror and Housing Which is
Transparent toTthe Scanning Radiation’ (1989) 4 US Patent 870, 274.

5% Akira Fujishimaand and Kenichi Honda, ‘Electrochemical Photolysis of Water at a Semiconductor Electrode’
(1972) 238 (5358) Nature 37, 38.
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can actually suggest concealment (of an intervening medium). This is the case in information
technology where transparency usually refers to the operation of programs and applications
that are not apparent to the user, as when the domain names system resolves authorised domain

names into Internet protocol addresses.>>

In this case, transparency shields the user from the complexity of the system, rather
than reveals it. References to network transparency are common in the literature of computing
and they too carry this sense that the user works in an environment where there seem to be no
barriers or intervening changes of the system.>® It is important to be aware that this usage
contrasts directly to the common tendency to refer to open source applications in computing as
transparent.>>’ Open source is transparent because one is permitted to see through the surface
and examine what is inside (the source code).’® It is the type of transparency represented by
an open source that concerns here in this part of the thesis, rather than network transparency
and other instances of transparency that contrive to make the user unaware, rather than aware,
of the functioning of systems. The definition of transparency here is referred to clarity and
unambiguous conclusion. Even though this definition has clarified the scientific meaning of
transparency, it cannot be used in the legal context. This is because for transparency to serve

as an element of accountability, it must have a legal meaning.>>’

Florini, for example, expresses it precisely that “put simply, transparency is the opposite
of secrecy. Secrecy means deliberately hiding your actions; transparency means deliberately
revealing them.’®® This is a pretty effective definition, except for the suggestion that
transparency is always deliberately offered. Types of involuntary or imposed transparency
undoubtedly exist in the definition. In addition, some definitions go further than merely
contrasting transparency with secrecy and refer to it as the opposite of privacy. A crudely
administered regime of transparency can damage privacy, but this is not usually the ostensible
intent behind its introduction. The overwhelming weight of use of the word transparency is not

to indicate that it throws light into legitimate privacy, but that it exposes the kind of secrecy

355 Floyd Backes, ‘Transparent Bridges for Interconnection of IEEE 802 LANs’ (1988) 2 (1) IEEE Network 5, 9.

336 LP Pitaevskii, ‘Electric Forces in a Transparent Dispersive Dedium’ (1961) 12 (5) Journal of Experimental
and Theoretical Physics1008, 1013.

357 Giulio Giunta et al, ‘A GPGPU Transparent Virtualization Component for High Performance Computing
Clouds’ (Springer Berlin Heidelberg 2010) European Conference on Parallel Processing.

558 Andrian Marcus and Jonathan I Maletic, ‘Recovering Documentation-to-Source-Code Traceability Links
Using Latent Semantic Indexing’ (2003) Software Engineering, 2003. Proceedings. 25th International
Conference on. IEEE.

5% Carolyn Ball, ‘What is Transparency?’ (2009) 11 (4) Public Integrity 293, 308.

560 Ann Florini, The End of Secrecy: Power and Conflict in The Age of Transparency (Palgrave Macmillan US
2000)
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that is detrimental to society. In fact, the particular value of transparency is its ability to reveal
corrupt practices and show citizens how they can limit the damaging effects of corruption in
their own lives.>®! One author sums up the relationship between transparency and privacy by
saying: “transparency is not about eliminating privacy. It is about giving us the power to hold
accountable those who would violate it”.>%> Bosshard contributed to the debate by stating that
transparency is the memorably layers a further trope on the basic representation as to indicate
the ability of accountability through transparency to bring about change for the good. The
author claims that “the sunshine is the best disinfectant” elegantly captures the cleansing

potential of a regime of transparency, without yet explaining quite how that might work.>%3

Taken together, these definitions suggested that transparency is used in a context where
a conduct required clarity, honest, obvious, explicit, unambiguous, unequivocal and
responsible action. However, what is not clear in this definition is where transparency could
give rise to a legal responsibility and liability. What is possible though, in this definition is that
transparency as an element of business accountability does give rise to a legal duty. The legal
duty of transparency as an element of business accountability can be noted in the UK
government passing the Modern Slavery Act 2015, the first piece of UK legislation focusing
on the prevention and prosecution of modern slavery and the protection of victims. After much
debate, the government included a provision on transparency in supply chain.’®* The
new transparency in supply chains provision in the Modern Slavery Act aims to rout out the
slavery lurking in many supply chains. The provisions increased transparency in the supply
chains will push forced labour up the corporate agenda, but there are concerns it does not go
far enough. Nonetheless, what is seen in this approach is that the UK recognised transparency
as a legal tool to force corporation to respect human rights standards and adhering to
international law. What this suggests is that the concept of transparency as an element of
business accountability can be enforced in a court of law where a statute makes it explicitly
clear in the law of the state. The Bribery Act 2010, is a legislation of great significance for

companies incorporated in or carrying on business in the UK. It presents heightened liability

56! Ivar Kolstad and Arne Wiig, ‘Is Transparency the Key to Reducing Corruption in Resource-Rich Countries?’
(2009) 37 (3) World development 521, 532.

362 Paul Sturges, ‘What is this Absence called Transparency’ (2007) 7 (07) International Review of Information
Ethics 1, 8.

363 Peter Bosshard, ‘The Environment at Risk from Monuments of Corruption’ (2005) Global Corruption Report

564 Modern Slavery Act 2015
The Modern Slavery Act will give law enforcement the tools to fight modern slavery, ensure perpetrators
can receive suitably severe punishments for these appalling crimes and enhance support and protection
for victims. It received Royal Assent on Thursday 26 March 2015.
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risks for companies, directors and individuals. To avoid corporate liability for bribery,
companies must make sure that they have strong, up-to-date and effective anti-bribery policies

and systems, as transparency mechanism.

The Bribery Act 2010, unlike previous legislation, places strict liability upon
companies for failure to prevent bribes being given (active bribery) and the only defence is that
the company had in place adequate procedures designed to prevent persons associated with it
from undertaking bribery.’®> Foreign Corrupt Practices Act (FCPA) 1977,°%¢ prohibiting US
citizens and permanent residents, both public and private US companies and certain non-US
individuals and entities from bribing foreign government officials in order to obtain a business
advantage (15 USC. §§ 78dd-1, et seq.). Under some circumstances, the FCPA's jurisdiction
extends to non-US individuals and companies, such as those who use the US capital markets,
or those who use US communications or banking networks in furtherance of improper payment
schemes. Taken together, these acts suggest that greater emphasis is placed on the corporation
to act in a transparent manner in its business operations. What has become apparent in this
research as well is that, both acts can rely on the concept of transparency to enforce legal duties,
where the corporation have fall foul to its business dealing. This view marries what have been
advocated in this thesis so far, that transparency as an element of business accountability give

rise to a legal duty.

Also, certain aspects of the multi-faceted transparency principle are also founded in the
“rule of law principle,” which can define as an “umbrella principle” which contains numerous
(sub-) principles that aim at the rationale exercise of public power and protect qualified

interests of its subjects.’®” In particular, the aspect of transparency which relates to the legal

365 Bribery Act 2010.
The Bribery Act 2010 creates a new offence under section 7 which can be committed by commercial
organisations which fail to prevent persons associated with them from bribing another person on their
behalf.
An organisation that can prove it has adequate procedures in place to prevent persons associated with it
from bribing will have a defence to the section 7 offence.

5% The Foreign Corrupt Practices Act of 1977.
The Foreign Corrupt Practices Act (FCPA), enacted in 1977, generally prohibits the payment of bribes
to foreign officials to assist in obtaining or retaining business. The FCPA can apply to prohibited conduct
anywhere in the world and extends to publicly traded companies and their officers, directors, employees,
stockholders, and agents. Agents can include third party agents, consultants, distributors, joint-venture
partners, and others.
The FCPA also requires issuers to maintain accurate books and records and have a system of internal
controls sufficient to, among other things, provide reasonable assurances that transactions are executed
and assets are accessed and accounted for in accordance with management's authorisation.

567 Armin von Bogdandy, ‘Doctrine of Principles, Jean Monnet Working Paper 9/03° (2003) Max Planck Institute
Sfor Comparative Public Law and International Law
<http://centers.law.nyu.edu/jeanmonnet/archive/papers/03/030901-01.pdf > accessed 20 August 2017.
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clarity in terms of setting clear, simple and understandable laws, can be founded, even
indirectly, on the “rule of law” principle. This is due to its close relationship with the principle
of legal certainty, which is recognised as an integral part of the rule of law principle and
contributes to the creation of a “foreseeable” legal environment.’*® Furthermore, the duty to
give reasons, which is also recognised as a specific aspect of transparency, can be conceived
both from the perspective of the “rule of law” and the principle of democracy, because the
knowledge of motives (of the legislator) is fundamental both as a guarantee to the exercise of
public power and as a prerequisite for effective democratic control by the citizens. In
conclusion, it should be underlined that the different aspects of transparency can be founded
on the two most fundamental principles of EU law.>® What has to be examined though is
whether the common core of these different aspects can constitute a new self-standing principle

of business accountability.

Also, transparency is a concept that is applied at all possible levels from international
organisations, states, private corporations, civil society organisations, individuals and groups
of individuals. Regulations for transparency abound at all these levels and the technology by
which transparency can be enforced is hard to avoid. Business can no long easily conceal the
movements of their misconduct or offer misleading estimates of their business output when
records and data can reveal what the corporation is doing. Thus, it is possible to distinguish a
number of levels at which the word is generally used in this broad sense, transparency and

accountability.

Furthermore, there are a number of words that are regularly associated with transparency
or are used in ways that share some of the meaning of the term. It is worth identifying the main

370 identifies as the three elements in

ones here. They can be grouped according to what Oliver,
transparency: the observed, the observer and the means or method of observation. Broadly
speaking, the observed include government, the corporate sector, and also those responsible
for the dissemination of knowledge, who might be referred to as the knowledge sector. A
driving principle behind transparency in the public sphere is to allow the government to sets
the context for transparency in the sphere of governance.’’! Systems of open government will

usually include facilities for observation of official meetings by members of the public, public

368 Takis Tridimas, The General Principles of EC law (Oxford University Press USA 1999).

389 Ibid.

70 Richard W Oliver, What is Transparency? (New York: McGraw-Hill 2004).

571 Jeannine E Relly and Meghna Sabharwal, ‘Perceptions of Transparency of Government Policymaking: A
Cross-National Study’ (2009) 26 (1) Government Information Quarterly 148, 157.
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consultation processes for planning and decision making, and statutory rights of access by the
public to official information, usually expressed in freedom of information laws. Open
government is also furthered by regulatory systems the state’s favoured method of intervening
in both the business and public service provision environments in the latter part of the twentieth

century.’’?

These form part of what is sometimes termed a national integrity system: a set of
institutions and procedures that offers to check corporate accountability and its various
forms.’”> A national integrity system includes at the most basic level the institutions of a
democratically elected legislature, an executive answerable both to the legislative body and to
an independent judiciary. More than this, however, it should also include a supreme audit
institution, regulatory bodies, ombudsmen, and independent anticorruption agencies. The
private sector is observed because of the need for business integrity and corporate social
responsibility, which represents an ethical and accountable approach to corporate
governance.’™ Corporations that embrace the concept monitor and offer up for audit their
social performance, environmental impacts, employee relations and a range of other ethically
sensitive aspects of business.”’> Formal reporting of non-financial matters complements the
financial accounting already required by national laws and international agreements. This
reporting is usually on an annual basis, and is often verified by independent and external third

parties. It represents a considerable contribution to corporate transparency.’’®

The analysis of the multi-faceted principle of transparency indicates that although there
is still a way for this principle in its general appearance to be recognised as a general principle
of accountability, it has exerted significant regulative influence on the way that the state,
businesses, institutional organs, bodies and agencies function.’”” The general contribution of
the notion of transparency goes, though, further than ensuring openness of the decision-making

processes and widest possible access to the relevant documents in a multi-level governance

572 Barack Obama, ‘Transparency and Open Government’ (2009) Memorandum for The Heads of Executive
Departments and Agencies.

573 Jeremy Pope, Confionting Corruption: The Elements of a National Integrity System (Transparency
International 2000).

374 ASX Council, Corporate Governance. Principles of Good Corporate Governance and Best Practice
Recommendations (Australian Stock Exchange Limited 2003).

575 Pamela Bloomfield, ‘The Challenging Business of Long-Term Public—Private Partnerships: Reflections on
Local Experience’ (2006) 66 (3) Public Administration Review 400, 411.

376 Martin Lipton and Jay W Lorsch, ‘A Modest Proposal for Improved Corporate Governance’ (1992)
Business Lawyer 59, 77.

577 Adrienne Héritier, ‘Composite Democracy in Europe: The Role of Transparency and Access to Information’
(2003) 10 (5) Journal of European Public Policy 814, 833.
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model.>”® It also relates to (some) qualities that a legal duty of transparency should have, such
as the cognoscibility of their context and the visibility of the motives of the legislator (though
the statement of the reasons for their adoption), qualities that can be seen as preconditions for
both the acceptability and the effective application of the business standard itself.’”® In
conclusion, it should be underlined that although the multi-faceted principle of transparency
builds upon well-established legal values, such as the rule of law and legal certainty, the
elaboration of its elements in an integrated manner and in accordance with the particularities
of business accountability gives it a new dynamic, although not yet fully crystallised,
concerning the “qualities” of the responsibility and business governance at national level. Such
developments are also of importance for the accountability and liability for corporations at both
domestic and international law level. This thesis has identified that transparency is an
accountability concept, but, only enforceable if it is included in business accountability or when
it is explicitly stated in the domestic law. On this point, this study argues that transparency can
be a legal instrument to hold corporation accountability for business misconduct. However,

this by all means inconclusive and require further studies to prove the validity of the point.

Under this view, it can be said that accountability arises when the essential elements
derived from the notion of accountability are met, such as liability, remedy and enforcement.
Also, in regard to this concept, a tribunal and court can hold an actor accountable for its
conduct. Therefore, the consequences that flow from these elements of this notion are also
determined by transparency, international standards and international norms. Hence, under
wider moral and legal obligations, the tribunal or court must exercise extensive discretion to
impose accountability on an actor, with an enforcement procedure either at the domestic or
international level. This could include the freezing of company assets through consensus with
the home state government or the state in which the headquarters of the corporation is located
but only if it was established that a duty of care is owed, and this duty of care was breached.
The corporation sanction by fine or seizure of its property should be imposed by an execution
order issued by the court either domestic or international level. The fact that the sanction
provided for the violation of international and human rights law is a fine or imprisonment of a
corporate official in the discretion of the court, does not render it inapplicable to a corporate

human rights violation. Also, under these circumstances, the corporate officials may also be

578 Liesbet Hooghe and Gary Marks, Multi-Level Governance and European Integration (Rowman & Littlefield
2001).

579 Ann Kolk, ‘Sustainability, Accountability and Corporate Governance: Exploring Multinationals' Reporting
Practices’ (2008) 17 (1) Business Strategy and the Environment 1, 15.
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subject to liability for any violation of human rights law and standards under the theory that
they failed to prevent the violation “by neglecting to control the misconduct of those subject to
their control”. Under this concept of liability, a corporate official is liable based on his/her
“responsible relation” to the human rights violation regardless of whether he/she has any
knowledge of the misconduct. The same rule can be applied where the duty of care creates the
offence provides for punishment if the fine imposed is not paid. Similarly, the duty of care
should provide that the penalty for a violation of human rights law and standards may be read
in conjunction with a general legal rule of remedy under tort law that allows the imposition of

a fine, and the fine may be imposed on the corporation in civil and tort law.

Lastly, this research suggests that even an exercise of voluntary instruction such as
stages of corporate report writing constitute a practical element of accountability. Also, this
research concurs with Mulgan® and Strom’8! that sanctions form the main part of a practical
element of accountability and on a broader spectrum are part of the conceptual component of
accountability. Therefore, effective sanction and effective remedy should be the core element
of accountability in a legal proceeding involving a state and a non-state actor. It is argued here
that a tribunal or court has a moral and legal obligation to apply the conceptualisation of the
practical element of accountability. The present study raises the possibility that the practical
element of accountability should be a legal theory that is used to extend accountability to
situations where corporation has no hands-on supervision of the subsidiary conduct, but, have

direct or indirect control over the business operations.

It is now important to look at what is meant by the component of accountability and
how this is linked with the corporate obligations that give rise to a duty of care. Diagram 1
illustrates this concept by demonstrating how the various elements contained in the notion of
practical corporate accountability ought to work in a broader concept to impose a legal duty of

care on the corporation.

580 Ibid.

381 Kaare Strom, ‘Delegation and Accountability in Parliamentary Democracies’ (2000) 37 (3) European Journal
of Political Research 261, 290. <http://link.springer.com/article/10.1023/A:1007064803327> accessed
3 July 2016.
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Diagram 1. Components of Accountability
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2.2. The Link between Government and Corporations

The link between government and corporations shows the law and regulation aspect of
the corporation’s duty of care; the company law, the government trade policy, as well as the
business influence on the government by personal conduct and lobbying, forming trade unions,
political action committees and large investments of the corporation. Breaking this down, the
link between government and business is required for the welfare of the economy and the state.
This link, which is established through government laws and regulation, establishes
accountability. This means that the corporation is required to be accountable to the government
for its business operations through regulations and the corporate law of the state. Likewise, the
link also means that the government has a responsibility to shape business practices through
both the implementation of rules and regulations (in) directly. This indicates that the link
between government and corporations creates two dimensions of accountability: the first is the
government regulatory mechanism for human rights conduct and the second is the

corporation’s duty not to violate human rights.
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Therefore, the government must establish laws and rules that dictate what the business
can and cannot do, such as implementing or enacting legislations that will either control or
monitor some aspects of corporate business activities or enable courts to hold the corporation
accountable for misconduct under some form of binding regulation. This could be either
through environmental protection law, a labour commission, implementation of conventions®?
and treaties®® into domestic law or a governmental department for corporate human rights
violations. However, it should be noted that this is just an illustrative view of binding
regulations that is required to enforce human rights standard at domestic level. This will allow
the governmental bodies to implement the law and monitor its application on business. To put
it briefly, the link between the government and business are the legal regulations, enforcement,
and the ability of the state to hold corporations accountable for human rights violations within
its jurisdiction. The link establishes a corporate duty of care to the government, with the
corporation’s duty arising under this link to respect human rights standards both at the
international and national level. It therefore follows that the corporation’s international
businesses operation gives rise to a duty of the corporation to respect international human rights

law.

What this means is that the corporation should be liable, where it is at fault, for causing
the claimant’s injury or damaging the environment during the course of its business operations,
unless there is a compelling human rights reason not to hold it liable. This doctrine is a core
aspect of the duty of care principle, which was set out by Lord Wilberforce in Anns v Merton

lS 84

London Borough Council>®" as a two-stage test for the existence of a duty of care. The

382 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United
Nations, Treaty Series, vol. 999, p. 171. <http://www.refworld.org/docid/3ae6b3aa0.html> accessed 6
July 2017], UN General Assembly, International Convention on the Elimination of All Forms of Racial
Discrimination, 21 December 1965, United Nations, Treaty Series, vol. 660, p. 195.
<http://www.refworld.org/docid/3ae6b3940.html> accessed 6 July 2017, UN  General
Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 1966, United
Nations, Treaty Series, vol. 993, p. 3. <http://www.refworld.org/docid/3ae6b36c0.html> accessed 6 July
2017, UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.
<http://www.refworld.org/docid/3ae6b36¢0.html > accessed 6 July 2017.

83 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948,217 A (III).
<http://www.refworld.org/docid/3ae6b3712c.html> accessed 6 July 2017.

384 Anns v Merton London Borough Council [1978] A.C. 728. This will be discussed in detail later.
The claimants were tenants in a block of flats. The flats suffered from structural defects due to inadequate
foundations which were 2ft 6in deep instead of 3ft deep as required. The defendant Council was
responsible for inspecting the foundations during the construction of the flats. The House of Lords held
that the defendant did owe a duty of care to ensure the foundations were of the correct depth. Lord
Wilberforce introduced a two stage test for imposing a duty of care. This has since been overruled by
Caparo v Dickman.
Lord Wilberforce's two stage test:

133



reasoning behind the recommendation of the common law approach of duty of care is that the
test created the standard of duty of care, which undoubtedly can be applied in the international
arena through the concept of the General Principle of Law>®® and Positive Law.>*¢ Thus, the
question should rather be, is there a sufficient relationship of proximity and foreseeability? If
s0, a prima facie duty of care should exist. Are there any considerations which could reduce or

limit the scope of corporate liability?>%’

2.3. The Link between Corporations and Society

This type of link establishes the responsibility of the corporation in the society in which
it carries out its business activities. It is argued that a corporation is part of a system that is
affected by and effects other elements in society.®® This mean that corporate business
operations are connected or form part of society so that where the corporation violates human
rights and the environment, a duty of care is owed in law to that society. Therefore, corporations
need to work within the rules and regulations of society, as well as within international law and
norms, in pursuit of economic goals in a way that will benefit both the corporation and society.
This link demonstrates the practical accountability for corporate business activities on society,
and so there exists a reputable presumption of a duty of care for the corporation not to cause
harm to the society and the environment. This also means that corporations should be

accountable to their stakeholders (shareholders, government, society, customer/clients and

“In order to establish that a duty of care arises in a particular situation, it is not necessary to bring the
facts of that situation within those of previous situations in which a duty of care has been held to exist.
Rather the question has to be approached in two stages. First one has to ask whether, as between the
alleged wrongdoer and the person who has suffered damage there is a sufficient relationship of proximity
or neighbourhood such that, in the reasonable contemplation of the former, carelessness on his part may
be likely to cause damage to the latter in which case a prima facie duty of care arises. Secondly, if the
first question is answered affirmatively, it is necessary to consider whether there are any considerations
which ought to negative, or to reduce or limit the scope of the duty or the class of person to whom it is
owed or the damages to which a breach of it may give rise”.

585 Chapter 8.

586 Natural law theory exaggerates the relation of law and morality. Positive law is a reaction against particularly
that aspect of Natural law theory. It insists on a distinction between human law, which they call positive
law and moral and scientific laws. Human laws are posits of human society while scientific laws are
independent of what we take them to be. Positive law refers to the body of man-made laws enacted within
a political entity. It is a reaction against natural law theory. Positive law includes all those laws that have
been duly enacted by a properly instituted and popularly recognised branch of government. In the U. S.
for example positive laws come in a variety of forms at both the state and federal levels, including
legislative enactments, judicial orders, executive decrees, and administrative regulations. John Austin,
Lectures on Jurisprudence: Or, the Philosophy of Positive Law (J. Murray 1875) and Andrei Marmor,
Positive Law and Objective Values (Oxford University Press 2001).

587 Chapter 8.

388 V Balachandran, Corporate Governance, Ethics and Social Responsibility (PHI Learning Pvt. Ltd 2011).
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future generations)>®’

in order to achieve improved economic, environmental, and human rights
standards.*>*® Thus, the corporation can be liable for a corporate act that may either harm society
or destroy the environment, regardless of whether it is caused by a corporate official, supply

chain or the subsidiary if a duty of care is established.

2.4. The Link between the Judicial System, Government, and Corporations

Society influences law and so law is a reflection of society. Therefore, the government
is accountable to society through the judicial system and the law of the state, (this is also known

as the doctrine of separation of power),*”!

while a corporation is accountable to society either
through the government or its judicial system. Of course, it is adequate that the doctrine of
separation of powers is based on the acceptance of the constitutional doctrine of the separation
of powers which is typically found in Western societies. It may not apply however in every
jurisdictions where it is not possible to find separation between judicial, legislative, and
executive powers. However, this study adopts a positive approach to this argument. The study
suggests under the General Principle of Law and international law, that the separation of power
is recognised by most judicial systems and can be applied in the concept of corporate liability
here. Thus adopting it in this thesis is not a deviation from the disparities in domestic and

international legal system. This concept establishes an absolute duty of care for all the actors

expressed in diagram 1. Hence, the link between corporate, the judicial system and society can

589 Mark Bandsuch, Larry Pate and Jeff Thies, ‘Rebuilding Stakeholder Trust in Business: An Examination of
Principle-Centered Leadership and Organizational Transparency in Corporate Governance’ (2008) 113
(1) Business and Society Review 99, 127.

30 Doreen J McBarnet, Aurora Voiculescu and Tom Campbell, eds. The New Corporate Accountability:
Corporate Social Responsibility and the Law (Cambridge University Press 2009).

91 Separation of Powers are also pillars of rule of law, where government by the law not based in single power
Monarchy alone could bring tyranny, aristocracy alone could bring oligarchy, and Democracy could
bring anarchy. Liberty exist not only from personal freedom and rights but with limitations in accordance
to law so there would not be abuse of powers on other individual liberty as Lord Acton says power
corrupts and absolute power corrupts absolutely. A government may be so constituted, as no man shall
be compelled to do things to which the law does not oblige him, nor forced to abstain from things which
the law permits. This is the importance of check and balance. Visibly this may seem absolute and
fundamental rights and liberties of individual are secure in hands of Constitution but in reality only some
of them are while others are subjected to various qualifications which make them more illusory than in
reality. Rights and liberties of people are upheld not only by application of this doctrine of separation of
powers but in parallel with Bill of rights. Through this legislation by legislative body it guarantees
protection of basic human rights when implemented by executive with controls and definition given by
judges and courts. In order to understand application of separation of power in pertaining to human rights,
there is a need to know other sections of constitution itself, because most of bill of rights are not only
empowered by these sections but also limited by them. Maurice John Crawley Vile, Constitutionalism
and the Separation of Powers (Liberty Fund 2012).
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simply be explained as a system of accountability for the corporation in stakeholders point of

view, government, and judicial system in the cases of corporation misconduct.

2.5. The Practical Extent of Accountability

The diagram 1 illustrates the practical link between the components in the concept of
corporate accountability that give rise to a duty of care. This part has broadened the concept of
accountability from a restrictive concept of liability to a wider one. Also, as shown in the
diagram 1, this study argues that the principle of corporate accountability extends to the various
components in the chain of liability, such as government, judiciary, and society, and not only
to the corporation’s business stakeholders. Therefore, the assumption is that where the court
can establish a relationship and control, it can be inferred that corporate accountability exists
through the duty of care it owes to the government, judicial system, and society. The
government and society in the chain can seek to hold the corporation accountable for its
misconduct, specifically, where there is a substantial violation of human rights and

environmental damage.

This further supports the fact that the corporation and corporate officials will have some
relationship with and a degree of control over the corporation’s business operations. Therefore,
the degree of the relationship and control constitutes the guiding mind of the corporation.>*> As
a result, there is a presumption that a corporation should be held accountable to the government

and society that suffered from its business misconduct, including human rights violations>*>

392 Tesco Supermarkets Ltd v Nattrass [1971] UKHL. “Lord Reid said: ‘Where a limited company is the employer
difficult questions do arise in a wide variety of circumstances in deciding which of its officers or servants
is to be identified with the company so that his guilt is the guilt of the company. I must start by
considering the nature of the personality which by a fiction the law attributes to a corporation. A living
person has a mind which can have knowledge or intention or be negligent and he has hands to carry out
his intentions. A corporation has none of these: it must act through living persons, though not always one
or the same person. Then the person who acts is not speaking or acting for the company. He is acting as
the company and his mind which directs his acts is the mind of the company. There is no question of the
company being vicariously liable. He is not acting as a servant, representative, agent or delegate. He is
an embodiment of the company or, one could say, he hears and speaks through the persona of the
company, within his appropriate sphere, and his mind is the mind of the company. If it is a guilty mind
then that guilt is the guilt of the company. It must be a question of law whether, once the facts have been
ascertained, a person in doing particular things is to be regarded as the company or merely as the
company’s servant or agent. In that case any liability of the company can only be a statutory or vicarious
liability”. Lennard’s case [1915] AC 705 was one of them.’ Viscount Dilhorne set out the test: “a person
who is in actual control of the operations of a company or of part of them and who is not responsible to
another person in the company for the manner in which he discharges his duties in the sense of being
under his orders”.

393 Andrew Clapham and Scott Jerbi, ‘Categories of Corporate Complicity in Human Rights Abuses’ (2000) 24
Hastings International and Comparative Law Review 339.
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and environmental damages.’* This is because it can be inferred that the corporation has an
unwritten obligation to act in a manner that benefits society as a whole and not the contrary.
Likewise, the corporation has an obligation to be accountable to its stakeholders. In other
words, one’s government and society arguably fall under the stakeholder definition. Thus,
where it can be assumed that a corporation owes a duty of care to the government and society,

there must be effective sanction and remedy.

As a practical observation, the link also shows how corporations have a duty of care. In
the section of sanction on diagram 1, the two distinctive subdivisions of sanction part will be
discussed further in this research. The diagram also shows the interaction between the concept
of accountability, the procedure of accountability and the mechanism which society could rely
on to hold a corporation accountable for its actions. Also, the theoretical concept deriving from
this diagram is that corporate accountability is a step-by-step process, and at each stage, the
corporation can be called to account for its misconduct. The concept of a practical corporate
accountability is an inclusive concept, which requires the corporation to be accountable to

various actors, to whom they have legal and moral obligations.

The first theoretical question regarding the diagram is, what is the relationship between
the actors and to whom is one made accountable to, which in law is the proximity and
foreseeability of the harm caused to the claimant. This question is addressed by the diagram
with the connection between each actor. This question regarding the diagram also yields a
procedural query about the type of tribunal or court to which the actor is obliged to render
account to. The second theoretical question asks, who should the corporate be made
accountable to? Is the corporation obliged to appear before the tribunal or court of either the
host state or the home state? In this rationale, the corporation’s relationships to society makes
it clear who the corporation is to be made accountable to: the government, judiciary, judicial
bodies, and any appropriate tribunal or court. In practice, however, this has proven to be a more
complex question to answer. Therefore, the correct way to do this is to follow the argument in
a systematic approach to accountability that ensures corporations and other actors know to
whom they are accountable to. This systematic approach will also allow victims of corporate
misconduct to address their problems to a specific body on the link of corporate accountability,

such as a tribunal or court. Therefore, to know whom to account to is part of the concept behind

<http://heinonline.org/HOL/LandingPage?handle=hein.journals/hasint24&div=20&id=&page=>
accessed 6 July 2016.

3% William B Werther Jr and David Chandler, Strategic Corporate Social Responsibility: Stakeholders in a Global
Environment (Sage Publications 2010).
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the diagram. Likewise, this diagram gives a perfect suggestion about the systematic approach
to accountability in terms of knowing your role as an actor. The diagram can be used to develop
a cohesive accountability system which will ensure corporate conduct is checked and

accounted for.

By applying this concept to corporate accountability, it can be argued that, in light of
the above-mentioned, the primary aims pursued in corporate accountability should closely
conform to the notion of legal accountability, which meets the changing sociological
circumstances on the domestic and international scene. Therefore, a rebuttable presumption
arises already on the basis of the de facto influential position the corporation has in a domestic
legal system and society. The actor, such as a corporation, is subject to the applicable legal
obligations with regard to the promotion of community interests such as the protection of
human rights, the environment, and the core labour and social standards. This, furthermore, is
part of its business relationship with government and society. The position this thesis shall
adopt here in conjunction with the diagram 1 above is that there exists a presumption that a
corporation is legally accountable to the government and society in the way it carries out its
business operations due to corporations owing a duty of care to society. This approach will
ensure that the imposition of accountability by the state through the domestic civil legal system,
which has the capacity to enforce treaty or customary international law, are a result of the
interaction between state, society, and corporations. Therefore, there is a prima facie case that
the corporation is subject to domestic law, international law and human rights, as well as other

human rights treaties and is obliged to be held accountable for its misconduct.

This will enable the state through its judicial system to fulfil its central purpose of
comprehensively civilising relations between corporations, government and society in an
effective way,””> which is link to the state duty to protect its citizens, aliens and to punish
perpetrators of human rights violations. Attaching accountability to the types of corporate
conduct should impose upon them a positive obligation to take reasonable steps to ensure that
such misconduct does not occur. In addition, any query about regulating corporate conduct in
relation to human rights violations shall be first addressed through the judicial system
established by the host government and, possibly, in the international system as a last resort.

This is because under international law, a victim must first absorb all its rights in a domestic

595 Stephen Tully, ed. Corporations and International Lawmaking (Brill 2007).
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court before seeking judicial remedy at an international court.>*® An implication of this is that
the victim “must first have an opportunity to redress the situation complained of by its own
means and within the framework of its own domestic legal system. The international court or
tribunal may only deal with the matter after all domestic remedies have been exhausted”>*” or
if the court suspected that the victims may not be provided with adequate remedy or justice at

the domestic court.

Moving on, the final question related to this diagram concerns itself with the type and
level of liability required, the type of transparency and cooperation required to establish a
corporate duty of care. This particular question relates to corporate business operations,
corporate conduct in society, and corporate dealings with the government. This accountability
should be in the form of providing information about corporate financial relations, procedure
of corporate operations, programmes, risk assessment, environmental risk assessment,
economic impact on livelihood of the people, trades, and steps taken to ensure the company
adheres to human rights law (what is termed “pragmatic accountability””).>*® This means that
in business operations, the corporation should have an obligation to provide information about
its conduct when it is asked or required to do so either by the authorising domestic body or an
international body. However, it should be noted as well that under domestic law, international
law and human rights law, that corporations may have a “right to silence”.>* Nonetheless, the

proposed duty of care advocated here should allow both domestic and international judicial

5% Silvia d'Ascoli and Kathrin Maria Scherr, The Rule of Prior Exhaustion of Local Remedies in the International
Law Doctrine and Its Application in The Specific Context of Human Rights Protection (2007). “The rule
of exhaustion of local remedies started as an international law principle relating to diplomatic protection.
The idea was that a measure of respect should be accorded to the respondent state and its legal rules. In
human rights law, the rule of local remedies is based on the principle that states should be primary
enforcers of Convention rights. In the judicial field, the principle has found expression, procedurally, in
the exhaustion of domestic remedies rule and, substantively, in the margin of appreciation and similar
deference-granting doctrines. These judicial manifestations of the subsidiarity principle should
particularly likely to appear in the context of courts exercising jurisdiction over individual human rights
complaints”.

597 Martin Kuijer, Effective Remedies as a Fundamental Right” Seminar on Human Rights and Access to Justice
in The EU, Barcelona (2014).

8 Amanda Sinclair, ‘The Chameleon of Accountability: Forms and Discourses’ (1995) 20 (2) Accounting,
Organizations and Society 19, 237.

39 Origins of Right to Silence. In the nineteenth century, a defendant in criminal proceedings was not allowed to
give evidence on his own behalf. The privilege against self-incrimination embracing the right to silence
grew up to protect him in case he said anything to incriminate himself when he was arrested, but was
unable ever to put it right. The privilege has however been eroded in certain circumstances by statute.
The right to remain silent is a legal right recognised, explicitly or by convention, in many of the world's
legal systems. The right covers a number of issues centered on the right of the accused or the defendant
to refuse to comment or provide an answer when questioned, either prior to or during legal proceedings
in a court of law. This can be the right to avoid self-incrimination or the right to remain silent when
questioned. Gregory W O'reilly, ‘England Limits the Right to Silence and Moves Towards an
Inquisitorial System of Justice’ (1994) 85 (2) Journal of Criminal Law and Criminology) 402, 452.
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systems to override the right to silence, where it is established that the corporation has
intentionally violated human rights for business benefits. A possible explanation for this might
be that the judicial institution at both domestic and international legal system can impose a duty
of care on the corporation to provide information about it business operations. Corporate duty
of care is also about generating and disclosing information. The evaluation of the adequacy of
a corporation’s human rights duty of care should include an assessment of its disclosure
practices. An adequate human rights duty of care process should require the disclosure of
information about human rights policies, processes and their outcomes, as well as information
about actual and potential adverse human rights impacts of specific activities or projects.
Timely access to activity or project-specific information that is reliable, useful and accessible
is critical to ensure genuine engagement and consultation with potentially affected individuals
and communities. This, in turn, is essential for an accurate assessment of risk. Human rights
duty of care and disclosure are intrinsically connected to accountability and indispensable for

each other.

The last question regarding the diagram is why is the corporation obliged to render
account to the appropriate authority (i.e. the domestic court, tribunal or international court)?%%
This particular question is linked to the nature of the relationship between the corporation,
government, society, and the tribunal or court. This obligation arises from the relationship
between the corporation and the country it operates in because corporations should be
responsible for their actions.®! This also means that where the corporation is engaged in
business misconduct, it is obliged to be accountable to that host state court or any judicial body
created for the purposes of regulating corporate conduct (through referral). If this is not

possible, then there must be an international mechanism to hold the corporation accountable

for its misconduct.

The rationale behind this conceptualisation is that the connection between the
corporation, the government, the judicial system, and society gives rise to accountability. There
are several possible explanations for this, however, the main reasoning for this is that
corporations are part of society. This establishes a special relationship between the corporation
and society through the business operation. Therefore, the corporation can be held accountable

where its act has violated domestic or international law and human rights law in the country in

600 Michael Blowfield and Alan Murray, Corporate Responsibility: A Critical Introduction (Oxford University
Press 2008).
601 Gabriel Moran, A Grammar of Responsibility (Crossroads 1996).
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which it operates. Similarly, the relationship between the corporation, the government, the
judicial system and society give rise to an effective, appropriate remedy, and sanction for the

victims whose rights have been violated.

Therefore, the links establish that corporate accountability includes liability, which
constitutes legal accountability, because legal accountability is a formalisation of social
relations.®®> The corporate social relations in this thesis is a blanket term for interactions
between business, government, or more people, groups, or organisations. Corporate social
relationships are composed of an immense number of business operations, physical presence
in a country, and environmental interactions that create a climate for the exchange of goods
and service in the global economy. The diagram has an element of social relations to prove
this. Thus, the suggestion in this particular section of accountability is clear on the established
relationship between the corporation and the other actors such as government and society. This
relationship has created the legal concept of accountability. However, the question is how the
diagram can be used to plot accountability in such a way that the corporations can be held

accountable for their actions in a host state judicial system or international tribunal or court.

2.6. Plotting Accountability

Understanding the diagram above requires a mapping exercise. This is done by plotting
accountability that closely matches the diagram 1 above. This procedure is the relationship
between the corporation, the government, judicial system, and society. This is a dichotomous
exercise that must follow a rationale of either/or.%*> Therefore, in following the diagram, the
main question that needs to be asked when plotting accountability is whether the corporation
in question qualifies for legal corporate accountability (i.e. duty of care) or whether there is
something else, such as the participation of other entities (supply chain/subsidiaries) or the
responsibility of another entity. The next question is concerns itself with the type of

accountability. The diagram below illustrates this view in a hierarchical order.

02 Lawrence M Friedman, Total Justice (Russell Sage Foundation 1985).

%03 Giovanni Sartori, ‘Concept Misformation in Comparative Politics’ (1970) 64 (4) American Political Science
Review 1033,1053
<http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8935058 &fileId=S00030
55400133325> accessed 4 July 2016.
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Diagram 2. Plotting Corporate Accountability
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The theoretical conception behind the diagram is that accountability takes the form of
social relations and business operations. It may be the case therefore that these diagrams show
that corporate accountability may have both horizontal and vertical interactions. This means
that the corporate interaction is a relationship between the government and society. Therefore,
the concept of accountability is derived from the corporate relationship. This relationship forms
the foundation of legal accountability and the basis for analysing corporate conduct,
government, and society. Hence, the concept as explained above confirms that accountability
exists when corporations, government and society, are operating within social relations. It is
argued that where there exist social relations and that it does not matter whether there are other

elements that aid or give rise to misconduct of the corporation or ‘human rights violations’.5%*

04 R v White [1910] 2 KB 124. The defendant put some poison in his mother's milk with the intention of killing
her. The mother took a few sips and went to sleep and never woke up. Medical reports revealed that she
died from a heart attack and not the poison. The defendant was not liable for her murder as his act of
poisoning the milk was not the cause of death. He was liable for attempt. This case established the 'but
for' test. ie would the result have occurred but for the actions of the defendant? If the answer is yes the
defendant is not liable
Causation refers to the enquiry as to whether the defendant's conduct (or omission) caused the harm or
damage. Causation must be established in all result crimes. Causation in criminal liability is divided
into factual causation and legal causation. Factual causation is the starting point and consists of applying
the 'but for' test. In most instances, where there exist no complicating factors, factual causation on its
own will suffice to establish causation. However, in some circumstances it will also be necessary to
consider legal causation. Under legal causation the result must be caused by a culpable act, there is no
requirement that the act of the defendant was the only cause, there must be no novus actus
interveniens and the defendant must take his victim as he finds him (thin skull rule)
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The corporation should be accountable to the society through the government and judicial
system.®*> This is based on the principle of separation of power,’*® however, the study also
recognised that corporations can also be held accountable through both the government and
judicial system. Therefore, the social relation is an approach which allows society or the state
to build accountability mechanisms which establish a duty of care to hold corporations liable

for their misconduct.

In this explanation, it can be said that corporate accountability is the ability to ask the
corporations and their officials, stakeholders, supply chain and subsidiaries to provide an
answer for their policies, actions, human right violations, and environmental damage that arise
due to their misconduct. In summary, the duty of the state is to make sure that corporations are
held accountable to the government and citizens, which stems from the concepts: citizen rights,
information rights, and human rights.®”” Accountability should offer mechanisms to monitor
and protect human rights and the environment. The concept of accountability highlights
citizens’ rights to expect the government to act in the best interests of the people and to ensure
that it does so in conjunction with other actors. Nonetheless, as interesting as this may sound,
without domestic enforcement by government, accountability will not be successful. Therefore,
the question is what is the role of international law in enforcing human rights accountability in
domestic jurisdictions? What legal principle can be applied to hold the corporation accountable

for its misconduct?

2.7. Analysing International Law Accountability for Multinational Corporations Human

Rights Violations across Different Jurisdictions

The International Criminal Court shows international community’s attempt to create an

architecture of international criminal accountability through a national and international

605 This point is reach because international law and human rights law can only be enforce against the state.
Therefore, International human rights law lays down obligations which states are bound to respect. By
becoming parties to international treaties, states assume obligations and duties under international law to
respect, to protect and to fulfil human rights. The obligation to respect means that states must refrain
from interfering with or curtailing the enjoyment of human rights. The obligation to protect requires
states to protect individuals and groups against human rights abuses. The obligation to fulfil means that
states must take positive action to facilitate the enjoyment of basic human rights, unless the corporation
who have no legal duty under international law to protect human rights... Anne Peters, Beyond Human
Rights: The Legal Status of the Individual in International Law (Vol. 126 Cambridge University Press
2016).

606 William B Gwyn, The Meaning of The Separation of Powers.: an Analysis of The Doctrine from Its Origin to
The Adoption of The United States Constitution (Vol. 9. Tulane University 1965).

607 Jack Donnelly, Universal Human Rights in Theory and Tractice (Cornell University Press 2013).
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mechanism presents an opportunity to enforce human rights in the most effective and direct
way, by imposing a legal duty on those who violate human rights in the belief that they can do
so with impunity. Examples of these actors are Multinational Corporations (MNCs),
governments and governmental institutions, and non-state actors.®® However, as a matter of
history, the evidence does not easily support such a legal concept. What maybe clear from this
development is that the duties of states, international community, and Non-Governmental

Organisation (NGOs) regard corporate human rights accountability as indeterminate.®%

Corporate liability has been introduced in most jurisdictions enabling courts to sanction
corporate entities for their criminal acts; but that there is also a general trend in most countries
towards bringing corporate entities to justice for their human rights violations or the criminal
acts of their officers.’!° In those countries where there is no corporate liability per se, there is
either quasi-criminal liability or the introduction of corporate criminal liability is being
considered. A notable exception is Germany, where the strong feeling is that imposing
corporate criminal liability would offend against the basic principles of the German Criminal
Code.%!! Nevertheless Germany's regulators have taken robust regulatory action against various
German companies as a result of their criminal conduct, imposing large fines which have
caused significant reputational damage. Arguably, this has been as effective as any criminal
sanction.®'? In all jurisdictions where the concept of corporate, or quasi-corporate, criminal
liability exists, it is, with the exception of the UK and the Netherlands, a relatively new
concept.’!® Those countries apart, France was the first European country to introduce the
concept of corporate criminal liability in 1994,%'* followed by Belgium in 1999, Italy in 2001,
Poland in 2003, Romania in 2006 and Luxembourg and Spain in 2010. In the Czech Republic,
an act creating corporate criminal liability has become law as of 1 January 2012.°'> Even in the

UK where criminal liability for corporate entities has existed for decades, many offences

608 Michael J Kelly, ‘Ending Corporate Impunity for Genocide: The Case Against China's State-Owned Petroleum
Company in Sudan’ (2011) 90 Oregon Law Review 413.

609 David Weissbrodt and Muria Kruger, ‘Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights’ (2003) 97 (4) American Journal of International
Law 901, 922.

610 Clifford Chance, ‘Corporate Liability in Europe’ (2016). <
https://www.cliffordchance.com/briefings/2016/04/corporate_criminalliability.html> accessed 20 June
2017.

81 The German Criminal Code: a Modern English Translation (Bloomsbury Publishing 2008).

12 Ibid.

613 James Gobert and Ana-Maria Pascal, eds. European Developments in Corporate Criminal Liability (Taylor &
Francis 2011).

614 Guy Stessens, ‘Corporate Criminal Liability: a Comparative Perspective’(1994) 43 (3) International and
Comparative Law Quarterly 493, 520.

615 Clifford Chance (n 608)
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focussing on corporate criminal liability have been created in recent years. In the Netherlands,

until 1976 only fiscal offences could be brought against corporate entities.®'®

For instant, in Belgium, except for offences of strict liability, a corporate entity can
avoid criminal liability altogether by proving that it exercised proper due diligence in the hiring
or supervising of the person that committed the offence and that the offence was not the
consequence of defective internal systems and controls; whilst in Germany, a corporate entity's
owner or representatives can be held liable (within the regulatory context) if they fail to take
adequate supervisory measures to prevent a breach of duty by an employee, but it is a defence
for the owner and the representatives to show that they had taken adequate preventative
measures.®!” In Italy, the corporate entity has an affirmative defence if it can show that it had
in place and effectively implemented adequate management systems and controls. Likewise,
in Spain, corporate entities will not be criminally liable if they enforce appropriate supervision
policies over their employees.®'® In Poland the corporate entity is only liable if it failed to
exercise due diligence in hiring or supervising the offender or if the corporate entity's
representatives failed to exercise due diligence in preventing the commission of an offence;
and in Romania, the corporate is only liable if the commission of the offence is due to the

latter's lack of supervision or control "

In some jurisdictions, measures taken by a corporate entity to prevent the commission
of offences may be mitigating factors upon sentence. For example, in Italy a fine imposed on
a corporate entity will be reduced by 50% if, prior to trial, a corporate has adopted necessary
and preventative internal systems and controls.®? Even where it is not an express defence or it
is not taken into account expressly as a mitigating factor, the adequacy of a corporate entity's
processes and procedures is likely to be relevant both to regulators, prosecutors and courts in
determining whether to prosecute and, if prosecuted, in deciding what penalty to apply. For
instance, in France, the existence of adequate compliance procedures and control systems may
be taken into account by the courts in considering the context of the offending, even though
compliance procedures, of themselves, do not constitute an affirmative defence.’?! A possible

view of these legal systems is that the importance placed on adequate legal systems and controls

616 Sally S Simpson, Corporate Crime, Law, and Social Control (Cambridge University Press 2002).
617 Clifford Chance (n 608)

618 Ibid.

19 Ibid.

20 Ipid.

21 Ibid.
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by applicable legislation, and more broadly by prosecuting authorities and courts, demonstrates
the importance of having such an effective corporate accountability system in place at the

corporate level, domestic level and international level.

On the other hand, the work of other states, international institutions and NGOs since
the 1980s has yielded an impressive body of treaties, conventions, self-regulatory mechanisms,
judicial opinions and doctrines on corporate accountability.?? Even though there is a lack of
coherent codification of international accountability for corporate human rights violations,
domestics courts, international, and hybrid tribunals for international crime, and the
investigatory commission has created significant case law that elaborates the substantive norms
of human rights accountability.®”> However, these findings cannot be extrapolated to all
corporate human rights violations due to the fact that the mechanism, while of great variety
and now quite active, do not work with full vigour and regularity. Examples of this include the
Alien Tort Act,%** Kiobel v Royal Dutch Petroleum,®®® and Sosa v Alvarez-Machain.%*® This
approach whiles similar to the European States criminal liability mechanism, has the potential
to leave corporate accountability inconsistent and in many ways exceptional. An interesting
conclusion can be drawn from the evidence above. This development means that to accelerate
the prospects for corporate human rights accountability needs national and international
community decision-makers ought to take action based on developments that date back to
Nuremberg,®?’ and the European States concept of corporate criminal liability. This is because
the burden of enforcing international law, human rights law, and promoting corporate human

rights accountability, should remain partly on governments and the international community®*®

622 John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (Norton Global Ethics
Series) (WW Norton & Company 2013).

623 Tawhida Ahmed and Israel de Jesus Butler. ‘The European Union and Human Rights: An International Law
Perspective’ (2006) 17 (4) European Journal of International Law 771, 801.

624 The Alien Tort Statute (28 USC. § 1350; ATS)

25 Kiobel v Royal Dutch Petroleum, No. 10-1491 (US Apr. 17, 2013). The Supreme Court’s concerns about
extraterritoriality bore strong echoes of another recent Supreme Court decision, Morrison v National
Australia Bank, 561 US (2010), in which the Court held that United States statutes (in that case, federal
securities laws) were subject to a “presumption against extraterritoriality”.

626 Sosa v Alvarez-Machain 542 US 692, “The Supreme Court reversed. It clarified that the ATS did not create a
cause of action, but instead merely "furnish[ed] jurisdiction for a relatively modest set of actions
alleging violations of the law of nations. Such actions must rest on a norm of international character
accepted by the civilised world and defined with a specificity comparable to the features of the 18"
century paradigms we have recognised. Although the scope of the ATS is not limited to violations of
international law recognised in the 18th century, with respect to recognising contemporary international
norms, the court's opinion stated that “the judicial power should be exercised on the understanding that
the door is still ajar subject to vigilant door keeping”.

627 Telford Taylor, The Anatomy of The Nuremberg Trials: A Personal Memoir (Knopf 2012).

628 Michel Rocard, “What is The International Community?” (2013). “The term refers, more pragmatically, to all
countries when they decide to act together. Still another, more accurate definition encompasses all
countries with international influence that is, any country whose identity and sovereignty is recognised,
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(which include international courts and tribunals, but not necessarily treaties). The international
community, international courts, and domestic courts should also seek to codify human rights
violations and develop strategies, enforcement and remedies through the tort and civil law

mechanism.

However, there are other possible explanations for the argument of corporate
accountability dating back to Nuremberg in 1945 and 1946.5° Two possible reasons that can
be observed in this study in addition to international corporate accountability doctrine are
explained here. The first is that a domestic court, through a judicial panel implementing
international norms, must include corporate obligations (the duty of care) and definitions of
remedies from treaties as well as a universal jurisdiction®*® that will allow international human
rights violations to be heard in the domestic judicial system and international court. It must
also be made clear that this will require national states’ willingness in addition to a meaningful
sanctions process against corporations involved. The second is that international law, through
treaties on human rights and crimes against humanity, must permit the application of universal
jurisdiction in tort law and should require states to extradite corporate official or bring
proceedings against corporations for human rights abuses committed abroad. Nonetheless, this

thesis acknowledges that the application of universal jurisdiction®®!

can be problematic in
domestic courts. However, this study reinforces the notion that international human rights law
should have a universal application.®*? This will pave the way to a greater emphasis on
activating the international mechanism in those situations where domestic courts cannot or will

not function effectively.

In addition, in regard to MNCs’ human rights accountability, what this research is
advocating here is for a corporate liability that is based purely on the current principle of tort
and civil law accountability that has its liability and enforcement through negligence and the
eggshell skull rule. The present study raises the possibility that tort and civil law will provide

a better mechanism for corporation human rights violation than criminal law, because the tort

and that chooses to participate in global discussions and decision-making. Beyond semantics lies the
more consequential, but equally ambiguous, question of the international community’s role and
responsibility”.

2% Gwynne. Skinner, ‘Nuremberg's Legacy Continues: The Nuremberg Trials' Influence on Human Rights
Litigation in US Courts under the Alien Tort Statute’ (2008).

630 Schachter Oscar, International Law in Theory and Practice (Vol. 13. Martinus Nijhoff Publishers 1991)

61 Cherif M Bassiouni, ‘Universal Jurisdiction for International Crimes: Historical Perspectives and
Contemporary Practice’ (2001) 42 Virginia Journal of International Law 81.

632 Nihal Jayawickrama, The Judicial Application of Human Rights Law: National, Regional and International
Jurisprudence (Cambridge University Press 2002).
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and civil law may shift the burden of proof to the corporation. However, it is imperative to note
that there is not much distinction between liability under tort law and criminal law, as their
liability in legal principle coexists.%*® This study favours the tort and civil law system, because
the requirement of intention and burden of proof is less substantial than criminal law.
Therefore, in principle, the concept of MNCs’ accountability for human rights abuses should
be a discrete subject that must consist of the four interrelated bodies of law (such as; tort and

5> and human rights law®®). A

civil law, international criminal law,*** humanitarian law,®
possible explanation for this might be that to pay too much attention to only one or two of these
bodies of law, for the sake of clarifying a legal concept, will miss the full picture of MNC’s
accountability and remedy under international law, and human rights abuses committed in

either the host or home state.

In relation to corporate liability, no uniform regulation exists at the international level.
As explained above, some countries, such as Germany, do not provide for corporate liability at
all, while other countries do have this provision (Switzerland for instance). However, in the
case of Switzerland, existing regulations have rarely been put into practice.®*’ Although some
countries have successfully provided civil remedies for human rights violations caused by
corporations, including the UK, US and the Netherlands,%® this remains limited. Consequently,
in a broad analysis of corporate accountability, it is contested that corporate accountability does
not exist and, where it is present, it is ineffective and lacks coherence.%*° This study argues that
the current concept of corporate accountability is outdated, unrealistic and it does not conform

with the current expansion of the global economy. Therefore, there is a need for a concept of

633 Criminal law and civil law overlap because they address different issues that arise from the same events. The
criminal law is designed to protect the community generally but civil law allow redress to be made to
those individuals that are directly harmed by a person's actions.

634 Jordan L Paust, Michael P Scharf, Leila Sadat, Cherif M Bassiouni, Jimmy Gurulé, Bruce Zagaris, and Sharon
A Williams, International Criminal Law (Durham NC Carolina Academic Press 2000).

635 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law (Vol. 1.
Cambridge University Press 2005). International humanitarian law is a set of rules which seek, for
humanitarian reasons, to limit the effects of armed conflict. It protects persons who are not or are no
longer participating in the hostilities and restricts the means and methods of warfare. International
humanitarian law is also known as the law of war or the law of armed conflict.

636 Paul Sieghart, The International Law of Human Rights (Oxford University Press 1983).

637 Art. 102 Schweizerisches Strafgesetzbuch, BBI. 2002 (Schweizerisches Gesetzesblatt).

638 P M. Maduna, 'Declaration by Justice Minister Pennell Maduna on Apartheid Litigation in The United States',
11 July 2003. <www.info.gov.zajotherdocs/2003/apartheid.pdf > 15 November 2016. It should be
mentioned though, that the South African government just recently gave up this position and now
supports the lawsuit openly. Minister Justice and Constitutional Development. 'Re South African
Apartheid Litigation' (MDL 1499). <http://www. kosa. orgjdocuments/09~09~ OJ MinJ usticeRSAto J
udgeBcheidlin. pdf > 15 November 2016, also see; Magdalena Bexell, ‘Distribution of Responsibility
for Human Rights Protection: The Public-Private Distinction’ (2004) Die Friedens-Warte 103, 118

63 Steven R Ratner, ‘Corporations and Human Rights: a Theory of Legal Responsibility’ (2001) 111 (3) Yale Law
Journal 443, 545.
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corporate accountability, which implements a notion of social relations. This means moving
the legal notion of corporate personality and impunity to a duty of care not to harm one’s

neighbour.

It is possible, therefore, that the examinations of MNC'’s liability for human rights
violations can be looked in international human rights law, international humanitarian law, and
international criminal law. This study will suggest future research in this area as this will help
to measure MNC’s accountability in the obligations that arise from these bodies of law. Having
said that, this research will limit this part of the study to only international human rights law
accountability as this notion is to develop corporate accountability and remedy through tort and
civil law by applying the tort of negligence as the foundation to establish corporate liability for

human rights abuses.

2.8. Summary

Emerging findings from this chapter thus far state that corporations should be held
accountable to the different players in the environments in which they operate, such as
governments, judicial systems, and society. It is also clear that the government, corporation,
society, and the court are key actors in what has been termed “the concept of accountability”.
However, it has also been found that for the corporation to be held accountable, it must meet
the legal relationship laid down in the diagrams; there must be a social relationship between
the government, the corporation and society.®*’ Thus, if these relationships are established then
there is accountability and there must be a legal implication as a result of this accountability.
Lastly, it was also observed that where there exists accountability, there must exist sanctions
and effective remedies for victims that have suffered through the principle of a duty of care.
This is because of the particular act that arises from corporate business practice or corporate

officials’ conduct that is connected to the business purpose.

Furthermore, corporate accountability for human rights violations in international legal

systems has proven to be a watershed. This is because there exist inadequacies in the existing

640 Zoltan Farkas, ‘The Concept and Types of Social Relationship’ (2014) 32 (1) Tdrsadalomkutatds 10, 23.
Broadly defined, social relationships refer to the connections that exist between people who have
recurring interactions that are perceived by the participants to have personal meaning. This definition
includes relationships between family members, friends, neighbours, co-workers, and other associates
but excludes social contacts and interactions that are fleeting, incidental, or perceived to have limited
significance (e.g., time limited interactions with service providers or retail employees).

149



accountability mechanisms as well as several other legal problems and factual obstacles that
hinder the enforcement of human rights law and international criminal law.®*! This is also
attributed to the problematic issues that persist, particularly with respect to the following:
corporate criminal liability, the extraterritorial application of law, the attribution of criminal
actions to specific agents, the requirements of accountability, the difficulties of extraterritorial
investigations, and obtaining sufficient evidence for human rights violations.®*> Hence, looking
at corporate accountability in this concept of the duty of care will help to breach the gap that

has existed in corporate liability for human rights abuses and environmental damages.

2.9. Accountability in Relations to International Law and Human Rights Law

From the explanations above, it appears that the bodies of laws such as international
law and UNDHR 1948 , the UN Covenant on Civil and Political Rights 1966 and UN Covenant
on Economic, Social, and Cultural Rights 1985, cohesively connects international criminal law
with the social relations of humanity. Thus, the scope and extent of the international criminal
law and human rights law has generated much debate in the academic world.*** However, there
has been less debate on the concept of corporate duty of care not to harm your neighbour.
Determining the extent to which international law acknowledges corporate accountability
demands an inquiry that incorporates and elaborates the accountability of corporate human
rights violations and prescribes the extensive and vigorous role for the state through the duty
to act, but not merely a voluntary mechanism. It may be the case, therefore, that these could be
explained through procedures which involve investigating the three subsidiary issues that in
essence correspond to different strategies for providing corporate accountability and remedy in

tort law:

1. To what extent does international human rights law directly provide corporate

accountability for human rights violations?

%41 Wolfgang Kaleck and Miriam Saage-MaaB, ‘Corporate Accountability for Human Rights Violations
Amounting to International Crimes The Status Quo and Its Challenges’ (2010) 8 (3) Journal of
International Criminal Justice 699, 724.

642 Penelope Simons and Audrey Macklin, The Governance Gap: Extractive industries, Human Rights, and The
Home State Advantage (Routledge 2014).

43 Robert Cryer, Hikan Friman, Darryl Robinson and Elizabeth Wilmshurst, an Introduction to International
Criminal Law and Procedure (Cambridge University Press 2007).
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2. To what extent does international human rights law obligate some or all states
or the international community to try vigorously and sanction, or otherwise

punish, perpetrators of human rights abuses?

3. To what extent does international human rights law authorise these same actors
to try to extensively sanction and punish perpetrators of human rights violations

within their control?

8,54 where international

A typical example is noted in the Genocide Convention 194
law explicitly allows a state to make a criminal act under the Convention a crime under
domestic law. The Genocide Convention also obligates a state or an international court to carry
out prosecutions or sanctions, as with the Genocide Convention, or to extradite or prosecute

the offender, as with the Torture Convention.®*> Applying this to corporate accountability

44 UN General Assembly, Convention on the Prevention and Punishment of the Crime of Genocide, 9 December
1948, United Nations, Treaty Series, vol. 78, p. 277. <http://www.refworld.org/docid/3ae6b3ac0.html|>
accessed 4 October 2016.

45 Thomas E Baker, ‘A Primer on The Jurisdiction of The US Courts of Appeals’ (2009) 09 (01) Florida
International University Legal Studies Research Paper, UN General Assembly, Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 1984, United
Nations, Treaty Series, vol. 1465, p. 85. <http://www.refworld.org/docid/3ae6b3a94.html > accessed 8
July 2017. “The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (the “Torture Convention”) was adopted by the General Assembly of the United Nations on
10 December 1984 (resolution 39/46). The Convention entered into force on 26 June 1987 after it had
been ratified by 20 States. The Torture Convention was the result of many years’ work, initiated soon
after the adoption of the Declaration on the Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (the “Torture Declaration”) by the
General Assembly on 9 December 1975 (resolution 3452 (XXX)). The Torture Declaration was intended
to be the starting-point for further work against torture. In a second resolution, also adopted on 9
December 1975, the General Assembly requested the Commission on Human Rights to study the
question of torture and any necessary steps for ensuring the effective observance of the Torture
Declaration (resolution 3453 (XXX)). Two years later, on 8 December 1977, the General Assembly
specifically requested the Commission on Human Rights to draw up a draft convention against torture
and other cruel, inhuman or degrading treatment or punishment, in the light of the principles embodied
in the Torture Declaration (resolution 32/62)”. Most of the provisions of the Torture Convention deal
with the obligations of the States parties. These obligations may be summarized as follows:

(1) Each State party shall take effective legislative, administrative, judicial or other measures to prevent acts of
torture. The prohibition against torture shall be absolute and shall be upheld also in a state of war and in
other exceptional circumstances (article 2);

(i1) No State party may expel or extradite a person to a State where there are substantial grounds for believing
that he would be in danger of being subjected to torture (article 3);

(iii) Each State party shall ensure that acts of torture are serious criminal offences within its legal system (article
4);

(iv) Each State party shall, on certain conditions, take a person suspected of the offence of torture into custody
and make a preliminary inquiry into the facts (article 6);

(v) Each State party shall either extradite a person suspected of the offence of torture or submit the case to its
own authorities for prosecution (article 7);

(vi) Each State party shall ensure that its authorities make investigations when there is reasonable ground to
believe that an act of torture has been committed (article 12);

(vii) Each State party shall ensure that an individual who alleges that he has been subjected to torture will have
his case examined by the competent authorities (article 13);
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allows states or international courts to try and punish MNCs and their officials for a specific
act, irrespective of normal jurisdictional limits.®*® The approach by the international
communities is observed in the strategies adopted by the UN Security Council’s statutes for
the ad hoc tribunals in Yugoslavia and Rwanda and the Statute of the International Criminal

Court®’ to address the crimes under the Genocide Convention.®*®

Although there is a substantial flaw in the principles of the Genocide Convention and
the definition of these crimes, as well as its context and application,®* this study does not
dispute or ignore this flaw but argues that this principle can form the basis of the universal
application of a tort law norm. It can, therefore, be assumed that the methods by which the law
provides for individual criminal responsibility can form the basis for a varied list of corporate
accountability for human rights violations as well, though not the solution for liability and
remedy. This is partly because tort law addresses individual rights to claim remedies, despite

such rights for individual redress not existing under criminal law. Referring to the International

(viii) Each State party shall ensure to victims of torture an enforceable right to fair and adequate compensation
(article 14).

646Y oram Dinstein, ‘International Criminal Law’ (1985) 20 Israel Law Review 206.

47 UN Security Council, Resolution 827 (1993) Adopted by the Security Council at Its 3217th Meeting, On 25
May 1993, 25 May 1993, S/RES/827 (1993) <http://www.refworld.org/docid/3b00f21blc.html>
accessed 4 October 2016.

8 Darfur, Prosecutor v Al Bashir (Omar Hassan), Decision pursuant to Article 87(7) of the Rome Statute on the
failure by the Republic of Malawi to comply with the cooperation requests issued by the Court with
respect to the arrest and surrender of Omar Hassan Ahmad Al Bashir, Case no ICC-02/05-01/09-139,
ICL 912 (ICC 2011), 12th December 2011, International Criminal Court [ICC]; Pre Trial Chamber I
[ICC]. “The warrants of arrest for Omar Al Bashir list ten counts on the basis of his individual criminal
responsibility under article 25(3)(a) of the Rome Statute as an indirect (co)perpetrator including: Five
counts of crimes against humanity: murder (article 7(1)(a)); extermination (article 7(1)(b)); forcible
transfer (article 7(1)(d)); torture (article 7(1)(f)); and rape (article 7(1)(g)); Two counts of war crimes:
intentionally directing attacks against a civilian population as such or against individual civilians not
taking part in hostilities (article 8(2)(e)(i)); and pillaging (article 8(2)(e)(v)); and Three counts of
genocide: genocide by killing (article 6-a), genocide by causing serious bodily or mental harm (article 6-
b) and genocide by deliberately inflicting on each target group conditions of life calculated to bring about
the group’s physical destruction (article 6-c)”.

%49 Jongsok Oh, ‘The Prosecutor’s Dilemma-Strengths and Flaws of The Genocide Convention’ (2003) 10
Murdoch University Electronic Journal of Law 4, David Chuter, War Crimes (Lynne Rienner Publishers
2003). “Chuter specifically uses the nuclear weapon analogy to refer to genocide as being useful
politically in terms of rhetoric; a “term of abuse” to thrust at someone when you want to decry their
actions as evil and horrifying (perhaps similar to the use of the word “terrorist”). In the political sphere,
strenuous efforts were made by the Clinton administration to avoid use of the word genocide with respect
to the situation in Rwanda. There was fear that use of the term would open the door to a legal obligation
and that they might have to “do something”. Samanth Power, ‘Raising the Cost of Genocide’ (2003)
Dissent Magazine. <http://www.dissentmagazine.org/article/raising-the-cost-of-genocide> accessed 8
July 2017 However, there has not been any form of accountability for the inaction. Similarly, when the
Bush administration declared that there was genocide in Darfur, it led only to a referral to the UN Security
Council (UNSC) and a commission of inquiry despite the hopes of campaigners. Peter Quayle,
‘Unimaginable Evil: The Legislative Limitations of the Genocide Convention’ (2005) 5 (3) International
Criminal Law Review 363, 372 and David Chuter, War Crimes: Confronting Atrocity in the Modern
World (Lynne Rienner Publishers 2003).
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Criminal Tribunal for Rwanda (ICTR) Statute, Article 6 “1. A person who planned, instigated,
ordered, committed, or otherwise aided and abetted in the planning, preparation, or execution
of a crime referred to in Articles 2 to 4 of the present Statute, shall be individually responsible
for the crime. 2. The official position of any accused person, whether as Head of State or
Government or as a responsible Government official, shall not relieve such person of criminal
responsibility nor mitigate punishment”.®* On the other hand, tort law implicitly concerns
itself with individual responsibilities that people have with one another, as opposed to those
responsibilities laid out in criminal law. Tort law provides legal remedies, often with the
payment of money, to those who have been damaged by someone else's failure to meet these
implicit responsibilities, while criminal law exists to punish an individual for criminals and not

to provide remedies for individuals who have been inflicted with harm.®!

The international community’s dependence on all three international law bodies®>?
indicates that a violation of international law becomes an international crime if the international
community agreed through any of these laws®*® (regardless of whether they are implemented
through treaty, custom, or another prescriptive method) to hold individuals or any actors
accountable®* for human rights violations. A consequence of this is the possibility that MNCs
may be held accountable if these principles are to be adopted and enforced via tort or civil law.
This is because the presumption here is that fundamental human rights are part of all domestic

law.5%% In a critical analysis, it can be assumed that accountability shares some of the goals and

650 UN General Assembly, Rome Statute of The International Criminal Court (Last Amended 2010) (1998).
<http://www.refworld.org/docid/3ac6b3a84.html > accessed 8 July 2017

651 Arthur Ripstein, ‘The Division of Responsibility and the Law of Tort’ (2003) 72 Fordham Law Review 1811.

652 International law, International Humanitarian Law and International Criminal Law.

653 International Criminal Tribunal for former Yugoslavia, Prosecutor v Kunarac, Judgment of 22 February 2001,
para. 467: “Because of the paucity of precedent in the field of international criminal law, the Tribunal
has, on many occasions, had recourse to instruments and practices developed in the field of human rights
law. Because of their resemblance, in terms of goals, values and terminology, such recourse is generally
a welcome and needed assistance to determine the content of customary international law in the field of
human rights law and humanitarian law. With regard to certain of its aspects, international criminal law
can be said to have fused with human rights law and humanitarian law. Coard et al. v United States, Case
No. 10.951, 29 September 1999, para. 39. “First, while international humanitarian law pertains primarily
in times of war and the international law of human rights applies most fully in times of peace, the potential
application of one does not necessarily exclude or displace the other. There is an integral linkage between
the law of international criminal law, human rights, and humanitarian law because they share a “common
nucleus of non-derogable rights and a common purpose of protecting human life and dignity”, and “there
may be a substantial overlap in the application of these bodies of law”.

654 Theodor Meron, ‘International Criminalization of Internal Atrocities’ (1995) American Journal of
International Law 554, 5717.

55 Andrew Z Drzemczewski, European Human Rights Convention in Domestic Law: a Comparative Study
(Oxford University Press 1985). Using the United Kingdom as an example in this study, “The Human
Rights Act 1998 (the Act or the HRA) sets out the fundamental rights and freedoms that everyone in the
UK is entitled to. In practice, the Act has three main effects: 1. it incorporates the rights set out in the
European Convention on Human Rights (ECHR) into domestic British law. This means that if your
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methods of international human rights, so holding MNCs liable under this principle of tort and
civil law is an evolutionary process rather than a new developing concept. This assumption is
reached because human rights law, obligations and accountability of these violations are
incorporated into international law.®3® Therefore, the fact that this study uses the term ‘rights’
to describe this civil wrong, rather than the language of a duty, indicates nothing important.
Likewise, the duties of care acknowledged under the law of negligence can be said to be just
as much about human rights as the rights derived from tort law. This means that the duty of
care arising under the neighbourhood principles exists to protect the rights of people and the
environment. Hence, a rebuttable presumption exists that where there is a duty of care to protect

people and the environment, there exists an effective remedy.

What this means is that corporate accountability gives rise to two duties of care. These
duties are divided into duties that are owed to other people and duties that are owed to no one
in particular. The first is private duties®>’ and the second set of duties that are owed to no one,
in particular, is public duties.®>® So, a given duty is owed to someone else if it was imposed for
the benefit of that someone else, and a given duty is owed to no one in particular if it was
imposed for the benefit of the community as a whole or for the benefit of some section of the
community. Arguably, the corporate duty of care falls into both categories of duties of care
impose for the benefit of the individual or the community, in order to not violate their rights
through a negligent conduct.®>® The tort of negligence imposes a duty of care on the corporation

for the benefit of the community in which the corporation is conducting its business operations.

human rights have been breached, you can take your case to a British court rather than having to seek
justice from the European Court of Human Rights in Strasbourg, France. 2. It requires all public bodies
(like courts, police, local authorities, hospitals and publicly funded schools) and other bodies carrying
out public functions to respect and protect your human rights. In practice it means that Parliament will
nearly always seek to ensure that new laws are compatible with the rights set out in the European
Convention on Human Rights (although ultimately Parliament is sovereign and can pass laws which are
incompatible). The courts will also where possible interpret laws in a way which is compatible with
Convention rights.

636 Anthony D'Amato, ‘Human Rights as Part of Customary International Law: a Plea for Change of Paradigms’
(1995) 25 Georgia Journal of International & Comparative Law 47.

657 James D Barnett, ‘The Foundations of The Distinction between Public and Private Functions in Respect to
The Common-Law Tort Liability of Municipal Corporations’ (1936) 16 Oregon Law Review 250.

658 Joseph W Glannon, ‘Liability for “Public Duties” Under The Tort Claims Act: The Legislature Reconsiders
The Public Duty Rule’ (1994) 79 Massachusetts Law Review 17.

659 Negligent torts are the most prevalent type of tort. Negligent torts are not deliberate actions, but instead present
when an individual or entity fails to act as a reasonable person to someone whom he or she owes a duty
to. The negligent action found in this particular tort leads to a personal injury or monetary damages. The
elements which constitute a negligent tort are the following: a person must owe a duty or service to the
victim in question; the individual who owes the duty must violate the promise or obligation; an injury
then must arise because of that specific violation; and the injury causes must have been reasonably
foreseeable as a result of the person's negligent actions. Brenda Mothersole and Ann Ridley, ‘Tort of
Negligence’ 4A-Level Law in Action (Macmillan Education UK 1995) pp. 211, 230.
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In contrast, if one takes two given individuals, A and B, A will have a duty under international
law and human rights law not to pursue a course of conduct that will harm their (a) human
rights and the environment which they live in and (b) the harm which they know or ought to
know may have amounted to a violation of international law and human rights law. A’s duty is

owed to B; it is imposed on A for the benefit of a particular individual, B.

Equally, this research has found that international criminal law cannot be viewed as an
alternative to substitute or enforce international human rights law on corporations, as
demonstrated above in the concept of a duty of care and below in the Khmer Rouge case
study.%®° Thus, findings here may help us to understand the relationship between the corporate
duty of care, international law procedure, and human rights. The notion here is that tort and
civil law can address a variety of acts®®! beyond the current human rights law, such as forced
labour, other environmental-related acts, human rights offences, organised crime, corruption,
mercenaries, and the initiation of an aggressive war through indirect corporate conduct.%¢? This
is because tort law is based on a reasonable conduct so that no one can be held liable in
negligence for acting reasonably. It can also be argued that the tort of negligence may not apply
to organised crime, corruption, or money laundering, however, if it can be established that the
requirement of a negligence conduct exists (duty of care). This is also the case if one can prove
that there exists an assumption that the corporation acted negligently, and that liability should
be imposed on the corporation for breaching its duty of care. It is therefore not possible for the
court to find that A owed B a duty to not cause harm if it was reasonable for A to act in such a
way. In contrast, the fact that A acted reasonably will not always prevent them from being held

liable for committing a tort. This duty of care may be explained by the fact that a corporation

660 Ben Kiernan, The Pol Pot Regime. Race, Power, and Genocide in Cambodia under The Khmer Rouge, 1975-
79 (Yale University Press 2014).

%! There is two reasoning behind this approach, the first is that the standard of prove and intention required to
establish liability in tort of negligence is law and the second is that as a general rule, in a criminal case,
the financial harm suffered by the victim as a result of a crime is not the issue. Instead, there is an
assumption in criminal law that tort law exists to compensate the victim for the victim’s financial harm.
Tort case, the plaintiff must prove two things: (1) the defendant committed the tort and (2) as a result of
the tort, the plaintiff or the plaintiff's property was injured. If a plaintiff can prove both, she is entitled to
recover money damages from the defendant to compensate for the injury. The defendant is liable, which
means he is responsible for paying the damages. In effect, criminal law provides a way of punishing
people who commit crimes. It acts to protect all citizens from such wrongdoing. Criminal law is not
concerned with the individual victim. The law of torts, on the other hand, provides a way to compensate
victims of wrongful acts. Prosecutors must prove the guilt of a defendant beyond a reasonable doubt to
obtain a conviction in a criminal case. If expressed in terms of probability of certainty of guilt, beyond
a reasonable doubt would be around 97 percent. This means that prosecutors must introduce evidence to
establish around a 97 percent certainty of the fact that the defendant committed the crime for which he
or she is charged in order to obtain a guilty verdict from a jury

%62 Jordan L Paust, Michael P Scharf, Leila Sadat, Bassiouni M Cherif, Jimmy Gurulé, Bruce Zagaris and Sharon
A Williams, International Criminal Law (Durham NC: Carolina Academic Press 2000).
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is an artificial legal person,®®* as noted by Lord Diplock, in Tesco Supermarket Ltd v Natrass
that “it is incapable itself of doing any physical act or being in a state of mind”.%%* If a
corporation is to act, then it can only do so through a natural person, specifically, of course,
through people who are capable of performing physical actions. Therefore, this creates a
problem when one wishes to determine whether or not a corporation breached its duty of care
owed to someone else.%®> Hence, the question arises as to whose actions should the court look
towards in order to determine whether or not that duty of care was breached. The facts in Tesco

666

Supermarkets®® illustrate the problem.

In the Tesco Supermarkets case, a customer at a Tesco store was charged 3s 11d for a
packet of washing powder when posters in the window of the store advertised that brand
washing powder were on special offer at 2s 11d per packet. The general manager of the store,
Mr. Clement, was at fault for this; he had failed to take reasonable steps to ensure that the store
was stocked with some packets with the mark of a lower price. Tesco was charged with
committing an offence under s 11 (2) of the Trade Descriptions Act 1968 which provided that
“if any person offering to supply any good gives any indication likely to be taken in fact being
offered he shall, subject to the provision of this Act, be guilty of an offence”. In their defence,
Tesco sought to rely on s 24(1) of the Act which provided that “[i]n any proceedings for an
offence under this Act, it shall be a defence for the person charged to prove (a) that the
commission of the offence was due to the act or default of another person and (b) that he took
reasonable precautions and exercised all due diligence to avoid the commission of such an

offence by himself or any person under his control”.

Tesco could establish that (a) was true; the crime was committed because of Clément’s
default. However, could it establish that (b) was true and that it took all reasonable care to
ensure that its goods were not sold at a price higher than the advertised price? Clearly, Clement
did not take such care, but did that mean that Tesco, Mr. Clément’s employer, did not take such
care? More generally, whose actions should be looked at to determine whether Tesco took
reasonable care to ensure that its goods were not sold at a price higher than the advertised price?

The House of Lords’ answer was that one should look at the actions of those who represented

%63 The incorporation of a company is an artificial entity recognised by the law as a legal person that exists
independently with rights and liability. This means that a company is treated as a separate person from
its participants.

664 Tesco Supermarkets Ltd v Nattrass [1972] AC 153.

885 Ibid.

666 Jbid.
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Tesco’s guiding mind or will. Only if they failed to take care to ensure that Tesco’s goods were
not sold at a price higher than the advertised price would it be proper to say that Tesco failed
to take care in ensuring that its goods were sold at a price higher than the advertised price.
Clement, the House of Lords held, did not “function as the directing mind or will of the

corporation” but he was being directed.¢’

The principle endorsed in 7esco that the court could ascertain what a corporation did at
a particular time by looking at the acts of those who represented the guiding mind or will of
the corporation at that time is well established.®®® However, this principle has recently been
brought into question at the highest level as it has been suggested that how the court ascertains
what a corporation did depends very much on the nature and purpose of the legal rule which
requires one to find out what that corporation did. In Re Supply of Ready Mixed Concrete
(No.2),°® four corporations which were engaged in the supply of ready mixed concrete entered
into agreements with each other which fixed the prices at which they would supply ready mixed
concrete to customers and determined what share each corporation would enjoy on the market
for ready mixed concrete in the area in which the four corporations operated. These agreements
were unlawful under s 35(1) of the Restrictive Trade Practices Act 1976. The Director General
of Fair Trade obtained an injunction against the four corporations which required them not to

enter into or give effect to any such agreement in future.

In a subsequent Privy Council Case, Meridian Global Funds Management Asia Ltd v
Securities Commission,’’® Lord Hoffmann, who gave the only judgment, endorsed the result in
Re Supply of Ready Mixed Concrete (No.2) and reconciled it with the decision in the Tesco
case by arguing that applying a particular legal rule to a company requires the courts to find
out what that company did. The courts, furthermore, should adopt the approach of finding out
what the company did that the creators of the legal rule in question intended them to adopt for

the purpose of applying that rule. This is always a matter of interpretation: given that [the rule

887 Ibid.

668 1t traces its origin to the judgement of Viscount Haldane LC in Lennard’s Carrying Co, Ltd v Asiatic Petroleum
Co. Ltd [1915] AC 705, 713. In HL Bolton (Engineering) Co. Ltd v T J Graham & Sons Ltd [1957] 1 QB
159, 172. [a] company may in many ways be likened to a human body. It has a brain and a nerve centre
which control what it does. It also has hands which hold the tools and act in accordance with direction
from the centre. Some of the people in the company are mere servants or agents who are nothing more
than hands to do work and cannot be said to represent the mind or will. Other are directors and managers
who represent the directing mind or will of the company, and control what it does. The state of mind of
these managers is the state of mind of the company as a condition of liability in tort, the fault of the
manager will be the personal fault of the company.

9 Supply of Ready Mixed Concrete ([1992] QB 212.

70 Meridian Global Funds Management Asia Ltd v Securities Commission [1995] UKPC 5.
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in question] was intended to apply to a company, how was the application of the rule applied?
One finds the answer to this question by applying the usual canons of interpretation and by
taking into account the language of the rule (if it is a statute) and its content and policy.®’! What
this means is that in every case where an artificial legal person owed someone else is a duty of
care, the courts are confronted with the problem of whose actions should be looked at to

determine whether or not that person breached that duty.

In the case of corporate accountability, that problem is solved by adopting the guiding
mind or will principle according to whether the court determines what a corporation did at a
particular time by looking at those who represent that corporation’s guiding mind or will at that
time. It can thus be suggested that elaborating on corporate accountability is derived directly
from tort and civil law. The notion of a duty of care will paves the way to holding a corporation
accountable for its misconduct(s). However, the question still remains, under what
circumstance will international law hold corporations accountable for their human rights
violations through the duty of care? The question of which violations of international law,
including human rights law, do require accountability mechanisms is somewhat unsettled in

the current literature.®”?

This present study raises the possibility that corporate accountability in tort and civil
law overlaps with international human rights law, and so corporate accountability should
follow the same concept when implementing international law and human rights obligations
on non-state actors in the international arena, which include a corporation’s duty of care to
protect and respect human rights in the environment in which they operate. The explanation
above supports the hypothesis that international human rights law is interrelated to other bodies
of tort and civil law. Thus, international criminal law, international human rights, international
humanitarian law ¢7* and corporate accountability should not be considered separate but should
be seen as part of one mechanism of enforcing human rights obligations in the international
arena through tort and civil law mechanism. Likewise, it is argued that human rights obligations
in the international arena have their foundation in the duty of care principle. Therefore, the
corporate duty of care forms part of this correlation of international human rights. One of the

emerging findings from this illustration is that when MNC’s accountability and remedy is

71 Ibid.

72 Nguyen Quoc, Dinh Daillier, Patrick Pellet, Alain Nguyen Quoc Dinh, Patrick Daillier and Alain Pellet, Droit
International Public (No. 341.1/. 8. Librairie Générale de Droit et de Jurisprudence (1975).

673 See the section above for the definition of the three international bodies of law.
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viewed in the concept of tort and civil liability, it will provide international legal systems and

domestic legal systems accountability and remedy procedures to follow.

Linking these accountability and remedy procedures to tort and civil law will ensure
effective accountability and remedy for victims of human rights violations. Thus, tort and civil
accountability should arise whenever a corporate violates human rights, damage the
environment, or state fails to comply with applicable international human rights law, whether
by violating human rights through corporate acts, failing to provide appropriate remedies for
human rights abuse victims, or refusing to hold corporations accountable for human rights
violations. Likewise, tort and civil law recognise exceptions of accountability for third-party
behaviour, thus drawing on this legal principle will put pressure on the corporation to make
sure that its operation conforms to human rights duties. This approach is also further supported
by international law that acknowledges group civil responsibility (or tort liability) for human
rights abuses, in particular for organised non-state actors such as guerrilla or secessionist
movements.®’* Indeed, international law has also acknowledged the determination of individual
states to impose individual civil responsibility for human rights abuses through civil liability

under the national law.%”>

With respect to the first research question set out in this thesis, it was found that the
international criminal law, specifically that the Statute of Rome provides some sort of
accountability for an act against human dignity, the Nuremberg trials and other prosecutions of
Axis defendants clearly established individual and corporate accountability for human rights
abuses, but this is limited in regards to awarding liability and remedy. Also, the most important
proven relevant finding in the Nuremberg principle was that it allows corporate officials to be
held accountable for corporate misconduct. An implication of this is the possibility that
Nuremberg established a semi perfect platform for MNCs’ liability for human rights violations
under international law. Therefore, enforcing human rights accountability through the tort and
civil law concept forms the other part of international human rights accountable. The principle
of international criminal law as a platform, in conjunction with tort and civil law principle,
ensures fairness and justice for victims of human rights abuses. This is because some of the
issues emerging from this study relate specifically to the failure of the international criminal

law to provide a direct remedy for the victim of human rights violations and environmental

7% Gerald G Fitzmaurice, ‘Third Report on the Law of Treaties’ (1958) 2 Yearbook of the International Law
Commission 20.

75Steven R Ratner and Jason S Abrams, Accountability for Human Rights Atrocities in International Law: Beyond
the Nuremberg Legacy (Oxford University Press USA 2001).
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damages. The failure in international criminal law is also a fundamental gap in international
criminal law remedy, thus, including tort law remedy in this spectrum of corporate liability will

fulfil this long standing injustice in remedy for victims under criminal law.

Chapter Three will examine accountability in the context of international criminal law.
It will critically analyse whether tort law could provide a jurisdiction over all corporate human
rights violations rather than international criminal law, such as summary executions, arbitrary
detentions, and draconian restrictions on the rights to freedom of expression, association and
assembly, environmental damage, forced labour, torture, unfair trial, aiding and abetting
domestic government to violate rights, damage to livelihood, complicity in the commission of
torture, extrajudicial killing, as well as all the fundamental rights enshrined in the International

676

Covenant on Economic, Social and Cultural Rights,”” specifically:

e forcibly evicting people from their homes (the right to adequate housing);”’

e contaminating water, for example, with waste from state-owned facilities (the right

to health);*’®

e minimum wage (rights at work);”’

76 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December
1966, United Nations, Treaty Series, vol. 993, p. 3. <http://www.refworld.org/docid/3aec6b36c0.html>
accessed 24 September 2016.

877 Ibid. The obligation of States to refrain from, and protect against, forced evictions from home(s) and land arises
from several international legal instruments including the Universal Declaration of Human Rights, the
International Covenant on Economic, Social and Cultural Rights (art. 11, para. 1), the Convention on the
Rights of the Child (art. 27, para. 3), the non-discrimination provisions found in article 14, paragraph 2
(h), of the Convention on the Elimination of All Forms of Discrimination against Women, and article 5
(e) of the International Convention on the Elimination of All Forms of Racial Discrimination. Forced
evictions are often linked to the absence of legally secure tenure, which constitutes an essential element
of the right to adequate housing. Forced evictions share many consequences similar to those resulting
from arbitrary displacement, including population transfer, mass expulsions, mass exodus, ethnic
cleansing and other practices involving the coerced and involuntary displacement of people from their,
lands and communities. Forced evictions constitute gross violations of a range of internationally
recognised human rights, including the human rights to adequate housing, food, water, health, education,
work, security of the person, freedom from cruel, inhuman and degrading treatment, and freedom of
movement.

78 Ibid. A violation of economic, social and cultural rights occurs when a State fails in its obligations to ensure
that they are enjoyed without discrimination or in its obligation to respect, protect and fulfil them. Often
a violation of one of the rights is linked to a violation of other rights. This include contaminating water,
for example, with waste from State-owned facilities (the right to health

67 Ibid. Violations of economic, social and cultural rights include:

Failure to ensure a minimum wage sufficient for a decent living (rights at work)

Failure to prevent starvation in all areas and communities in the country (freedom from hunger)

Denying access to information and services related to sexual and reproductive health (the right to health)

Systematically segregating children with disabilities from mainstream schools (the right to education)

Failure to prevent employers from discriminating in recruitment (based on sex, disability, race, political

opinion, social origin, HIV status, etc.) (The right to work)
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e failure to prevent employers from discriminating in recruitment (based on sex,
disability, race, political opinion, class, social origin, HIV status, etc.) (the right to

work); 8¢

e destroying or contaminating food and its source, such as arable land and water (the

right to food);®"!

e failure to provide for a reasonable limitation of working hours (rights at work);%?

e Dbanning the use of minority or indigenous languages (the right to participate in
cultural life); and arbitrary and illegal disconnection of water for personal and

domestic use (the right to water).®%3

e  Failure to prohibit public and private entities from destroying or contaminating food and its source, such
as arable land and water (the right to food)
e Failure to provide for a reasonable limitation of working hours in the public and private sector (rights at
work)
e Banning the use of minority or indigenous languages (the right to participate in cultural life)
e Denying social assistance to people because of their status (e.g., people without a fixed domicile, asylum-
seekers) (the right to social security)
e Failure to ensure maternity leave for working mothers (protection of and assistance to the family)
e Arbitrary and illegal disconnection of water for personal and domestic use (the right to water
680 1pid.
681 Jbhid.
682 Jbid.
683 Ibid.

161



Chapter 111
3. Aims and Objectives

The objective of this chapter is to examine to what extent international criminal law can
influence international human rights law for use in tort law and civil law remedies. This chapter
examines the current international criminal law principles and covenants to measure their
efficacy at protecting human rights in relation to corporation human rights abuses in tort and
civil law settings. It also examines the effectiveness of the international criminal law system in
prosecuting individual crimes under the doctrine of state responsibility and international crime
in the international community. This study then moves on to argue that even though the
international criminal system has been effective at prosecuting individuals for international
crimes prohibited under international law, it cannot similarly help to achieve tort and civil
remedies for corporations’ human rights violations when these mainly occur in a host country.
684

It furthermore achieves this by explaining the differences between international human rights

law, international humanitarian law,%®> and international criminal law,®% as well as explaining

684 Javaid Rehman, International Human Rights Law (Pearson education 2010). Human rights law is defined as:
“Human rights are rights inherent to all human beings, regardless of gender, nationality, place of
residency, sex, ethnicity, religion, colour or and other categorisation. Thus, human rights are non-
discriminatory, meaning that all human beings are entitled to them and cannot be excluded from them.
of course, while all human beings are entitled to human rights, not all human beings experience them
equally throughout the world. Many governments and individuals ignore human rights and grossly
exploit other human beings .There are a variety of human rights, including: Civil rights (such as the rights
to life, liberty and security), Political rights (like rights to the protection of the law and equality before
the law), Economic rights (including rights to work, to own property and to receive equal pay), Social
rights (like rights to education and consenting marriages), Cultural rights (including the right to freely
participate in their cultural community), and Collective rights (like the right to self-determination).

85 Hans-Ulrich Baerand and Peter Hostettler, ‘International Humanitarian Law: an Introduction’ (2002) 167(8)
Military Medicine 7. International humanitarian law is defined as: International humanitarian law is a set
of rules which seek, for humanitarian reasons, to limit the effects of armed conflict. It protects persons
who are not or are no longer participating in the hostilities and restricts the means and methods of warfare.
International humanitarian law is also known as the law of war or the law of armed conflict. International
humanitarian law is part of international law, which is the body of rules governing relations between
States.

%86 Antonio Cassese and Paola Gaeta, Cassese's International Criminal Law (Oxford University Press 2013).
International criminal law is defined as: International criminal law is the part of public international law
that deals with the criminal responsibility of individuals for international crimes. There is no generally
accepted definition of international crimes. A distinction can be made between international crimes
which are based on international customary law and therefore apply universally and crimes resulting
from specific treaties which criminalise certain conduct and require the contracting states to implement
legislation for the criminal prosecution of this conduct in their domestic legal system. The international
core crimes, i.e., crimes over which international tribunals have been given jurisdiction under
international law, are: genocide, war crimes, crimes against humanity, and aggression. International
criminal law finds its origin in both international law and criminal law and closely relates to other areas
of international law. The sources of international criminal law are the same as those of general
international law mentioned in article 38(1) of the Statute of the International Court of Justice: treaties,
international customary law, and general principles of law, judicial decisions and writings of eminent
legal scholars.
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the model of the International Criminal Court (ICC)® that is used as a model of international

criminal law accountability.

3.1. International Criminal Law®® and the Concept of Accountability

689

The Nuremberg trials®®” established accountability as an important concept, stating that

humanity would be guarded by an international legal shield and that even Head of State would
be held criminally responsible and punished for aggression and crimes against humanity.**
This established critical concept of accountability stated that regardless of the status of an
entity, there is a possibility that all the players in the international community could be held
liable for human rights abuses under the Principle of Nuremberg, The International Criminal
Tribunal®®! for the former Yugoslavia (ICTY).%®> This definition supports the concept of
accountability explained in Chapter One, which observed that: accountability should define,
interpret, and enforce the formal legal norms and regulatory rules of the international human
rights. In this rationale, accountability should consist of a system of governance, which are
standards and legal rules that should be respected by all actors and all individual and state

officials operating in the international arena and at domestic level.*%?

The relationship between the development of the critical concept of corporate

694

accountability in Chapter One and the Nuremberg Principle™* may partly be explained by the

7 William A Schabas, An Introduction to the International Criminal Court (Cambridge University Press 2011).
The International Criminal Court (“the ICC” or “the Court”).

%88 lias Bantekas and Susan Nash, International Criminal Law (Routledge 2009).

%9 After the war, some of those responsible for crimes committed during the Holocaust were brought to trial.
Nuremberg, Germany, was chosen as a site for trials that took place in 1945 and 1946. Judges from the
Allied powers Great Britain, France, the Soviet Union, and the United States presided over the hearings
of twenty-two major Nazi criminals.

90 Robert H Jackson, ‘Nuremberg in Retrospect: Legal Answer to International Lawlessness’ (1949) American
Bar Association Journal 813, 887.

1 Rachel Kerr, The International Criminal Tribunal for The Former Yugoslavia: An Exercise in Law, Politics,
and Diplomacy (Oxford University Press on Demand 2004). The International Criminal Tribunal for the
former Yugoslavia (ICTY) is a United Nations court of law dealing with war crimes that took place
during the conflicts in the Balkans in the 1990°s. Since its establishment in 1993, it has irreversibly
changed the landscape of international humanitarian law and provided victims an opportunity to voice
the horrors they witnessed and experienced. In its precedent-setting decisions on genocide, war crimes
and crimes against humanity, the Tribunal has shown that an individual’s senior position can no longer
protect them from prosecution. It has now shown that those suspected of bearing the greatest
responsibility for atrocities committed can be called to account, as well as that guilt should be
individualised, protecting entire communities from being labelled as “collectively responsible”.

2 Ibid.

93 Chapter 1.

94 George A Finch, ‘Nuremberg Trial and International Law’ (1947) 41 American Journal of International Law
20. <http://heinonline.org/HOL/LandingPage?handle=hein.journals/ajil41&div=6&id=&page=>
accessed 21 September 2016
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fact that the liability and the enforcement of international human rights law remain an
exclusively national responsibility. This also means that the failure of exclusive dependence
on the national court and legal process to control corporate human rights abuses and award
effective remedies for victims is the single most compelling argument in this study for an
effective international corporate accountability system, by applying a tort and civil law
concept. However, this research is not suggesting that the international community needs an
effective international legal system to replace or supplement domestic court duties and process.
Rather, what it is suggesting is an effective international corporate accountability mechanism
that supplements the domestic court system and process; in other words, a multilateral
institutional framework to hold corporations accountable while simultaneously providing a

catalyst for more effective national enforcement of international human rights law.

3.2. The Concept of the International Criminal Law Trial

The horrifying legacy of World War II forced the creation of a mechanism that would
ensure individual accountability for crimes under international law.®> However, the
establishment of a permanent international criminal court did not get far due to tensions arising
in the Cold War (the concept in this thesis is referred to a state of conflict between two nations
that does not involve direct military action.®”® The Cold War was a state of geopolitical tension
between powers in the Eastern Bloc (the Soviet Union and its satellite states) and powers in the
Western Bloc (the United States, its NATO allies and others) that followed World War II. The
conflict is primarily pursued through economic and political actions, including propaganda,

espionage and proxy wars, where countries at war rely on others to fight their battles).%®” This

95 Report of the Committee on International Criminal Jurisdiction, 1-31 August 1951, UN Doc. A/2645 (1954).

99 Walter LaFeber, America, Russia, and the Cold War (Knopf 1985).

7 Joanna Kyriakakis, ‘Corporate Criminal Liability and the ICC Statute: The Comparative Law Challenge’

(2009) 56 (3) Netherlands International Law Review 333, 366. In the past, civil and common law
jurisdictions were divided on the issue of corporate criminal liability in terms of entity liability. While in
the United States, criminal liability of corporations has been a long-established concept confirmed by the
US Supreme Court as early as 1909, a tentative shift towards corporate criminal liability occurred in
Europe only in 1988 when the Council of Europe urged member states to consider changing their criminal
codes to include corporate criminal liability.
Edward B Diskant, ‘Comparative Corporate Criminal Liability: Exploring the Uniquely American
Doctrine through Comparative Criminal Procedure’ (2008) Yale Law Journal 126, 176. During the last
decades, civil law nations have increasingly introduced corporate criminal liability schemes in their
domestic criminal codes, including in Europe. These civil law nations are: the Netherlands (1976),
Indonesia (since the 1980s), Portugal (1983), Norway (1991), France (1992), Iceland (1993), Finland
(1995), Denmark (1996), China (1997), Belgium (1999), South Africa , Switzerland (2003), Argentina,
Austria (2006). For example, Spain (June 2010)163 and Luxembourg (March 2010) joined their
European neighbours and now recognise criminal liability for legal entities.
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is not to say that corporate criminal liability has developed into a norm of customary
international law, but it means that the complementarity concern, as one of the major
impediments to including corporate criminal liability into the Rome Statute in 1998, is
increasingly disappearing. Yet, there are still major practical issues to address when holding
corporations criminally liable. As such, international human rights law expanded quickly
during the Cold War and its observed mechanism at the international stage remains principally
a political or quasi-judicial debate. For many decades, there was hardly any progress, until
1993 and 1994 when the two ad hoc tribunals for the former Yugoslavia (ICTY) and Rwanda

698

(ICTR) were created to bring to trial individuals for crimes against humanity,””® such as

According to a 2006 survey covering sixteen countries from different regions of the world, eleven of
those countries apply criminal liability to legal persons. Ley Organica 5/2010 art. VII (B.O.E. 2010, 152)
(Spain). According to a 2006 survey covering sixteen countries from different regions of the world,
eleven of those countries apply criminal liability to legal persons. Anita Ramasastry and Robert C
Thompson, ‘Commerce, Crime and Conflict: Legal Remedies for Private Sector Liability for Grave
Breaches of International Law: a Survey of Sixteen Countries: Executive Aummary’ (Fafo 2009). The
increasing number of domestic laws prescribing liability of corporations for international crimes can be
attributed to the increase in international and regional agreements that mandate states to adjust their
domestic legal systems accordingly and adopt provisions for corporate liability for certain crimes.
Olivier De Schutter The Accountability of Multinationals for Human Rights Violations in European Law
(2005). On a global scale, however, there is an increasingly universal trend across domestic legal systems
to incorporate provisions for corporate liability for legal entities. Moreover, experts talk about an
“expanding web of liability for business entities implicated in international crimes.

93 The term “crimes against humanity” was used for the first time in 1915 by the Allied governments (France,
Great Britain and Russia) when issuing a declaration condemning the mass killings of Armenians in the
Ottoman Empire. However, it was only after World War II in 1945 that crimes against humanity were
for the first time prosecuted at the International Military Tribunal (IMT) in Nuremberg. Both the Charter
establishing the IMT in Nuremberg as well as that establishing the IMT for the Far East in Tokyo
included a similar definition of the crime. Since then, the notion of crimes against humanity has evolved
under international customary law and through the jurisdictions of international courts such as the
International Criminal Court, the International Criminal Tribunal for the former Yugoslavia and the
International Criminal Tribunal for Rwanda. Many States have also criminalized crimes against
humanity in their domestic law; others have yet to do so.

Article 7. Crimes Against Humanity.

1. For the purpose of this Statute, ‘crime against humanity’ means any of the following acts when
committed as part of a widespread or systematic attack directed against any civilian population,
with knowledge of the attack:

Murder;

Extermination;

Enslavement;

Deportation or forcible transfer of population;

Imprisonment or other severe deprivation of physical liberty in violation of fundamental

rules of international law;

Torture;

g. Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or
any other form of sexual violence of comparable gravity;

h. Persecution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are
universally recognized as impermissible under international law, in connection with any
act referred to in this paragraph or any crime within the jurisdiction of the Court;

L. Enforced disappearance of persons;

J- The crime of apartheid;

o po o

=
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genocide and war crimes.%”” Irrespective of their jurisdiction and procedure the work of both
courts will be assessed from a historical perspective. Thus, the precedential value of the ad hoc
tribunals will clearly not be disputed. Both tribunals were created by the United Nations
Security Council (UNSC), which follows the Charter of United Nations 1945, specifically
Charter VII. This gives the UNSC the power to create a judicial body with which all UN
Member States are legally bound to cooperate with. What is evident in the development of the
tribunals is the international adjudicatory mechanism to resolve future disputes, such as the

Permanent International Criminal Court.”®

Ever since the creation of the ICTY and the ICTR, the court has clarified and expanded
on the key notion of international law and made an invaluable contribution to the legal
differences between regimes applicable to international law and non-international armed
conflicts. This was distinguished in the Tadic decision’®! which was vital in establishing that
there was a common core of international law rules applicable to armed conflicts per se,
irrespective of their character. Following this development, it has been argued that the concept
of accountability was crucial in the creation and during the proceedings of the ICTY and ICTR.
Therefore, the principle of the international court does establish an effective accountability
system for crimes against humanity. However, the question is whether this could be applicable
to corporations? The answer is that this is yet to be tested due to the current flaw in the concept
of international criminal law accountability, such as a lack of cooperation between states,

politics, a lack of resources, threat to the peace and security and improper legal procedures.”??

Accountability within international criminal law is limited to two dimensions. The first

is restricted to a narrow class of specific serious crimes such as crimes against humanity,

k. Other inhumane acts of a similar character intentionally causing great suffering, or
serious injury to body or to mental or physical health.
2. For the purpose of paragraph 1:
a. ‘Attack directed against any civilian population” means a course of conduct involving

the multiple commission of acts referred to in paragraph 1 against any civilian
population, pursuant to or in furtherance of a State or organizational policy to commit
such attack. Matthew Lippman, ‘Crimes Against Humanity’ (1997) 17 BC Third World
Law Journal 171.

99 Madeline H Morris, ‘Trials of Concurrent Jurisdiction: The Case of Rwanda’ (1996) 7 Duke Journal of
Comparative & International Law 349.

700 UN General Assembly, Rome Statute of the International Criminal Court (last amended 2010), 17 July 1998.
<http://www.refworld.org/docid/3ae6b3a84.html > accessed 3 November 2016].

701 Colin Warbrick and Peter Rowe, ‘The International Criminal Tribunal for Yugoslavia: The decision of The
Appeals Chamber on The Interlocutory Appeal on Jurisdiction in The Tadic Case’ (1996) 45 (03)
International and Comparative Law Quarterly 691, 701.

702 Jelena Pejic, ‘Accountability for international crimes: From Conjecture to Reality’ (2002) 84 (845) Revue
Internationale de la Croix-Rouge/International Review of the Red Cross 13, 33.
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genocide, and ethnic cleansing,’®® which may not include the fundamental human rights that
are to be given to all of humanity, or environmental right which are linked to health problems.
The second dimension is restricted by the Prosecutor’s monopoly on the prosecution
procedures which effectively dispenses private access to remedy. Nonetheless, this is not to
say that the approach is ineffective, and as such, the prosecution of a corporation or corporate
official itself should be highly visible to deter future human rights violations by corporations.
It could be possible to hold corporations accountable under international criminal law because
tribunals rely on the principles of international law and respect for human dignity. In particular,
they rely on Article 3 of the Statute of the International Criminal Tribunal’® (“violations of the
laws or customs of war”), construing it as the specific remaining basis of jurisdiction that may
be applied to the specific crime, where the provision of the Statute does not apply,’® but it will
not be able to provide effective remedy for victims of human rights violations. Similarly, the
Tadic jurisdiction is a typical illustration of this approach, as it was “the first judgment that
[was] made by an international tribunal confirming, in unequivocal terms, the criminal
character of war crimes committed in [international armed conflicts]”.” The decision laid
down the foundation for a number of judgments as well extended accountability to the

substantive content of the law applicable to non-international armed conflict. This expanded

703 “Ethnic cleansing” has been defined as the attempt to get rid of (through deportation, displacement or even
mass killing) members of an unwanted ethnic group in order to establish an ethnically homogenous
geographic area. Though “cleansing” campaigns for ethnic or religious reasons have existed throughout
history, the rise of extreme nationalist movements during the 20th century led to an unprecedented level
of ethnically motivated brutality, including the Turkish massacre of Armenians during World War [; the
Nazi Holocaust’s annihilation of some six million European Jews; and the forced displacement and mass
killings carried out in the former Yugoslavia and the African country of Rwanda during the 1990s.
Benjamin Lieberman, ‘Ethnic Cleansing’ Versus Genocide?’ (2010).

704 Virginia Morris and Michael P Scharf, The International Criminal Tribunal for Rwanda (1998). Statute of the
International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and
Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States, between 1 January 1994 and 31 December 1994. Article 3
Crimes against humanity. The International Tribunal for Rwanda shall have the power to prosecute
persons responsible for the following crimes when committed as part of a widespread or systematic attack
against any civilian population on national, political, ethnic, racial or religious grounds:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation;

(e) Imprisonment ;

(f) Torture;

(8) Rape;

(h) Persecutions on political, racial and religious grounds;
(1) Other inhumane acts.

705 Article 2 of The ICTY s Statute, Grave Breaches of the Geneva Convention of 1949.

706 Sonja Boelaert-Suominen, ‘Commentary: The Yugoslavia Tribunal and The Common Core of Humanitarian
Law Applicable to all Armed Conflicts’ (2000) 13 (3) Leiden Journal of International Law 619, 653.
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and created the new concept of accountability, where criminal liability is covered in all the

interpretations of international law and international human rights law.”%’

The most notable instance when the ICTY enforced accountability in practice was when
the former Yugoslav President Slobodan Milosevic transferred to the Detention Unit at The
Hague in June 2001.7° Milosevic was indicted by the Tribunal as the first Head of State to be
held accountable for the violations of the laws or customs or war and crimes against humanity,
which were committed against the Albanian citizens in Kosovo between 1998 and 1999.7%
Milosevic was further indicted for a separate violation of the Geneva Convention, the violations
of the laws or the customs of war and crimes against humanity committed against Croatian and
other non-Serb populations in the Republic of Croatia, and for genocide and complicity in
genocide during the war in Bosnia and Herzegovina.”!” The strength of accountability in the
case is also clear from the fact that the court tried Milosevic on every aspect of the international
crimes committed, without any exceptions. This also illustrates the significant strength in the
tribunal’s ability to investigate and thoroughly try a perpetrator of human rights violations. It
is therefore argued here that the ICC and ICTY offer a good example of international criminal
law accountability, which appears to be the only current mechanism that is capable of fighting
impunity though it is not completely certain that this can be applied to corporate accountability
for human rights violations because of the difficulties in establishing corporate liability under

international criminal law, except strict liability offences. Also, proving the mental element of

a crime for legal entities such as corporation is very difficult to establish in practice.”!!

One method of establishing the intention or recklessness of a legal entity is to use the
knowledge and “identification principle, which requires attributing the intent of a crime to the
‘directing mind’ of the corporation (i.e. the directors or the senior management).”!? A possible
explanation for this is that an open-minded approached is required in corporate liability,

9713

whereby “corporate culture” exists “within the body corporate in question. “Corporate

707 Article 3 of the Geneva Convention.

708 Konstantinos D Magliveras, ‘The Interplay Between The Transfer of Slobodan Milosevic to the ICTY and
Yugoslav Constitutional Law’ (2002) 13 (33) European Journal of International Law 661, 677

7% Louise Arbour, ‘Crucial Years’ (2004) 2 Journal of International Criminal Justice 396.

710 Slobodan Milosevi¢ (IT-02-54). <http://www.icty.org/case/slobodan_milosevic/4> accessed 2 November
2016.

"1 Olivier. Salas-Fouksmann, ‘Corporate Liability of Energy/Natural Resources Companies at National Law for
Breach of International Human Rights Norms’ (2013) 2 UCL Journal of Law and Jurisprudence 201.

12 Oxford Pro Bono Publico: ‘Obstacles to Justice and Redress for Victims of Corporate Human Rights Abuse’
(University of Oxford 2008).

13 Australia Criminal Code Act 1994, s. 12.3(2) (c).
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culture” is defined in broad terms as “an attitude, policy, rule, course of conduct,”’'* thus, this
generous approach is not allowed in criminal law settings. Likewise, in the majority of case,
the attribution of intent for corporate criminal conduct is not obvious in practice.”!®> There are
also specific enforcement obstacles that make the conviction of corporations for violation of
international human rights technically impossible.”!® For example, under English law, while
torture, genocide, and crimes against humanity are criminal offences,’!” these crimes are only
subject to custodial punishment.”'® Since corporations cannot be found liable for offences
punishable by imprisonment.”"? In general, therefore, it seems that corporations cannot be
convicted for violation of these specific international human rights. For instance, the Trafigura
case did not result in any corporate criminal prosecution in UK Courts.”?® However, there is no
reason to say that corporate accountability should not follow multiple approaches to human
rights liability. Though, in conclusion this thesis is not satisfied with the argument that

721

international criminal principle’”’ is an effective judicial system for corporate human rights

abuses and environmental damage.”*

7148.12.3 (6). 123.

15 Michael E Tigar, ‘It Does The Crime But Not The Time: Corporate Criminal Liability in Federal Law’ (1990)
17 American Journal of Criminal Law 211.

716 Anca Iulia Pop, ‘Criminal Liability Of Corporations Comparative Jurisprudence’ (2006) Michigan State
University College of Law Review.

"7 International Criminal Courts Act 2001 s 51-52.

"8 Ibid, s. 53.

19 Halsbury’s Corporations’ Laws of England (2006).

20 Bjolt, ‘The Trafigura Case’ (2015). <http://www.ejolt.org/wordpress/wp-content/uploads/2015/08/FS-45.pdf>
accessed 8 July 2017.

21 The ICRC Advisory Services on international humanitarian law, ‘General Principles of International Criminal
Law’ (2015). <https://www.icrc.org/eng/assets/files/2014/general-principles-of-criminal-icrc-eng.pdf>
accessed 8 July 2017. International criminal law is the body of law that prohibits certain categories of
conduct deemed to be serious crimes, regulates procedures governing investigation, prosecution and
punishment of those categories of conduct, and holds perpetrators individually accountable for their
commission. The repression of serious violations of international humanitarian law is essential for
ensuring respect for this branch of law, particularly in view of the gravity of certain violations, qualified
as war crimes, which it is in the interest of the international community as a whole to punish. There are
several basic principles upon which international criminal law is based. Since international crimes
increasingly include extraterritorial elements, requiring enhanced interaction between States, it is
becoming more pressing to coordinate respect for these principles. States must uphold them while also
respecting their own national principles of criminal law and any specific principles outlined in the
instruments of the regional bodies to which they are party. The principles are
1. jurisdiction
2. Statutory limitations
3. The absence of statutory limitations for certain crimes in international law
4. Nullum crimen, nulla poena sine lege
5. Ne bis in idem
6. Forms of criminal responsibility
7. Impunity

722 An analysis of corporate liability under the Rome Statute of the ICC in this thesis provides a useful test case
to identify legal and practical challenges when holding corporations as legal persons accountable for
atrocity crimes and complicity therein. There are key issues that courts would need to address before

169



3.3. International Tribunals

The international military tribunals established’?® after World War II remains the most
celebrated international criminal court in history.”?* The Moscow Declaration of November
194372 stated that “minor Nazi war criminals would be judged and punished in countries where
they committed their crime, while the major war criminals, whose offence[s] have no particular
geographical localisation, would be tried and punished by the joint decision of the governments
of the Allies”.”?® On 8 August 1945, the Allies signed the London Agreement adopting the
Charter of the International Military Tribunal at Nuremberg.”?’ In addition to the Nuremberg
Tribunal, several thousand Nazi war criminals were tried before the national courts or before
tribunals administered by the Allies after World War 11.7%® In January 1946, the Allies created
in Tokyo and in the International Military Tribunal for the Far East, were established by the

unilateral proclamation of General Douglas MacArthur, the Supreme Allied Commander.

In conjunction with the work of the Tokyo Tribunal, national tribunals tried thousands
of Japanese for their crimes.””® Observing the development of the Nuremberg Tribunal, the

present indication and idea behind the court is to hold individuals who violate international law

they could hold any legal person criminally liable before the ICC or any criminal court, for that matter
including the question of appropriate penalties against corporations when dealing with atrocity crimes,
the most heinous offenses against humankind. The remainder of this Part focuses on the issues of
attribution of responsibility and penalties in corporate criminal liability.

723 On December 17, 1942, the leaders of the United States, Great Britain, and the Soviet Union issued the first
joint declaration officially noting the mass murder of European Jewry and resolving to prosecute those
responsible for violence against civilian populations. Though some political leaders advocated summary
executions instead of trials, eventually the Allies decided to hold an International Military Tribunal. In
the words of Cordell Hull, “a condemnation after such a proceeding will meet the judgment of history,
so that the Germans will not be able to claim that an admission of war guilt was extracted from them
under duress”. The trials of leading German officials before the International Military Tribunal (IMT),
the best known of the post-war war crimes trials, formally opened in Nuremberg, Germany, on
November 20, 1945, just six and a half months after Germany surrendered. On October 18, 1945, the
chief prosecutors of the IMT had read the indictments against 24 leading Nazi officials. The four charges
brought against these officials were:

1. Conspiracy to commit crimes against peace, war crimes, and crimes against humanity
2. Crimes against peace
3. War crimes
4. Crimes against humanity

24 Remigiusz Bierzanek,”War Crimes: History and Definition’ (1986) 3 International Criminal Law New York:
Transnational Publishers 29, 50.

725 Declaration Joint Four Nations, ‘The Moscow Conference; October 1943” (1943).

726 John N Horne and Alan Kramer, German Atrocities, 1914: a History of Denial (Yale University Press 2001).

27 United Nations, Charter of The International Military Tribunal — Annex to The Agreement for The Prosecution
and Punishment of The Major War Criminals of The European Axis ("London Agreement") 8 August
1945 <http://www.refworld.org/docid/3ae6b39614.html >accessed 5 November 2016

728 Theodor Meron, ‘Reflections on the Prosecution of War Crimes by International Tribunals’ (2006) 100 (3)
American Journal of International Law 551, 579.

72 John R Pritchard, ‘International Military Tribunal for the Far East and Its Contemporary Resonances’ (1995)
149 Military Law Review 25.
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and commit crimes against humanity accountable. Likewise, in this context, one could argue
that the development of the Nuremberg Principle marks the beginning of effective
accountability mechanisms, sanctions, remedies, and deterrence, which could potentially be
extended to another actor in the international arena, and not just to individuals, i.e. corporations

as well.”3?

3.4. The Nuremberg Tribunal’3! and Other International Criminal Tribunals

The London Agreement’*? and IMT Charter’* set out the jurisdiction, substantive law
and procedural principles of the Nuremberg Tribunal. Article 6 of the Charter granted the
Tribunal jurisdiction over an individual who, as an individual or as a member of an
organisation, committed crimes against peace, war crimes, or crimes against humanity. In

addition, Article 6 imposed responsibility on leaders, organisers, instigators, and accomplices

730 Missing from the current debate, however, is a sophisticated contemporary account of changing state practice
on corporate criminal liability for atrocity crimes. Also absent is an examination of the material elements
of such corporate liability, particularly regarding questions of attribution of wrongdoing, culpability, and
penalties. Concerns about complementarity. David Scheffer, ‘Corporate Liability under The Rome
Statute’ (2016) 57 Harvard International Law Journal 35, 36. A number of issues need to be addressed
when contemplating if and how corporate perpetrators can be prosecuted under the Rome Statute. While
legal persons do not fall under the jurisdiction of the ICC under the Rome Statute’s existing structure, it
is important to note that corporate managers and executives can be prosecuted for complicit conduct in
crimes against humanity, war crimes, and genocide. Like any other perpetrator, they are “natural persons”
that are subject to the ICC’s jurisdiction under Article 25(1) of the Rome Statute.128. In this context, the
individual’s corporate affiliation is irrelevant and does not bar the ICC’s jurisdiction over such
individuals.
On October 6, 1945, the formal indictment was completed and filed with the International Military Tribunal.
2 Indicted were the leaders of Nazi Germany still alive. They were charged with three basic war crimes:
planning, preparing, and waging aggressive war; plunder and spoliation of the property of conquered
countries; and slavery and mass murder. It had been planned to include among those indicted a prominent
industrialist who typified the complicity of German business in Hitler’s programs. Gustav Krupp von
Bohlen und Halbach, head of the Krupp steelworks, was chosen to fill this role. Although I.G. had been
far more important to Germany’s military-economic war preparations, Krupp was the individual most
associated by reputation with the war making power of Germany.
At the conclusion of this trial on August 31, 1946, the following were sentenced to death: Hermann
Goering, Joachim von Ribbentrop, Wilhelm Keitel, Alfred Rosenberg, Ernst Kaltenbrunner, Hans Frank,
Wilhelm Frick, Julius Streicher, Fritz Sauckel, Alfred Jodl, Arthur von Seyss-Inquart, and Martin
Bormann (in absentia). All were hung except Goering, who committed suicide on the morning of the
executions, and Bormann, who was never apprehended. Rudolf Hess, Walter Funk, and Erich Raeder
were sentenced to life imprisonment. Albert Speer and Baldur von Schirach received twenty years’
imprisonment; Konstantin von Neurath, fifteen years; and Karl Doenitz, ten years. Hjalmar Schacht,
Franz von Papen, and Hans Fritsche were acquitted on all counts. On April 5, 1946, with the trial nearing
its end, the committee of chief prosecutors revived the plan to try a number of leading German
industrialists before a second International Military Tribunal.
732 Robert H Jackson, Report of Robert H. Jackson, United States Representative to The International Conference
on Military Trials (Washington DC US GPO 1949).

733 John Cerone, ‘The Jurisprudential Contributions of the ICTR to the Legal Definition of Crimes Against
Humanity-The Evolution of The Nexus Requirement’ (2007) 14 New England Journal of International
and Comparative Law 191.
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for all acts performed in execution of a common plan or conspiracy. The Agreement limited
the Tribunal’s jurisdiction to war criminals who had no specific location and stressed that the
Tribunal work would not prejudice the jurisdiction of any of national or occupational courts.
Therefore, the Nuremberg Tribunal arguably is the strongest and the most significant liability
and enforcement mechanism ever established, as well as the most debatable accountability
process ever since the end of World War I11.7** The success of the Nuremberg Tribunal was
partly because the representatives of the governments of the United States, Great Britain, the
Soviet Union, and France were determined to punish the losers of the war.”** These world super
powers attempted to establish an International Military Tribunal to prosecute the war criminals
of Germany.’”*® Whether this makes the Nuremberg Tribunal the foundation of international
human rights accountability in any way or form, it is a debate that is beyond this study. To
those who support the tribunal, it marks the first effective recognition of accountability and the
need for punishment of offenders who start wars or violate human rights. To critics, the creation
of the Tribunal appears in many respects a negation of principles which can be regarded as the
heart of any system of justice and the rule of law.”>” However, when one views accountability
based on the fundamental process taken to establish the Tribunal, it seems that the Tribunal
meets not only the principles of legitimacy and transparency but also effective remedy and

enforcement.

734 However, as a treaty-based statutory regime, Article 25(1) of the Rome Statute on “Individual Criminal
Responsibility” would need to be amended to explicitly include jurisdiction over legal persons. Under
Article 25(1) of the Rome Statute, the ICC explicitly exercises jurisdiction only over “natural person”.
The amendment R procedure is laid out in Article 121(5) of the Rome Statute: “Any amendment to
articles 5, 6, 7 and 8 of this Statute shall enter into force for those States Parties which have accepted the
amendment one year after the deposit of their instruments of ratification or acceptance. In respect of a
State Party which has not accepted the amendment, the Court shall not exercise its jurisdiction regarding
a crime covered by the amendment when committed by that State Party’s nationals or on its territory”.
Under the current structure, the ICC would hold only individual corporate managers and executives
criminally liable under the Rome Statute. However, studies have shown that investigations and
prosecutions against such individuals do not ensure optimal retribution and deterrence in the face of
corporate criminality. Sun Beale, ‘A Response to the Critics of Corporate Criminal Liability’ (2009)
1481 (46) American Criminal Law Review 1484, 85.

735 Theodor Meron, ‘Reflections on The Prosecution of War Crimes by International Tribunals’ (2006) 100 (3)
American Journal of International Law 551, 579.

736 Matthew Lippman, ‘The Other Nuremberg: American Prosecutions of Nazi War Criminals in Occupied
Germany’ (1992) 3 Indiana International & Comparative Law Review 1.

737 The sharp division of opinion has not been fully aired largely because it relates to an issue of foreign policy
upon which this nation has already acted and on which debate may seem useless or, worse, merely to
impair this country's prestige and power abroad. This makes the foundations of the Nuremberg trial
watershed of modern law, but, not a true effective system of accountability for one criminal conduct.
Also, Nuremberg displayed selectivity in choosing defendants and the proceedings foundered on petty
personal relations and acrimonious national arguments. The post-Nuremberg path of international law
and justice has not been smooth, but that is not a case for the IMT to answer. Ultimately Nuremberg’s
“murder” did not materialise.
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This is why it seems that there are valid reasons why several individuals, including
many defendants at Nuremberg, are indicted, prosecuted, and held accountable for their
crimes.”® Also, Nuremberg shows that the basic elements of accountability, such as
prevention, deterrence, retribution, and indeed vengeance, are adequate motives for punitive
action. In terms of Articles 46 and 47 of The Hague Convention of 1907, the United States and
many other countries accepted the rules that in an occupied territory of a hostile state, a family’s
honour and rights, the lives of persons, and private property, as well as religious conviction
and practice, must be respected. Private property cannot be confiscated, and pillaging is
formally forbidden.”®® This is consistent with the Supreme Court of the United States ruling,
with the court acknowledging that The Hague Convention is part of national law. To put it
another way, there is no doubt that the legal rights of the nation, before the signing of a peace
treaty, is not a new concept. This is particularly true with respect to military tribunal for the
purpose of trying and punishing Nazis. It is rather an extension mechanism that ensures
individuals are held accountable for their crimes in any jurisdiction. For example, if an
individual is charged with a crime in an occupied territory, such as murdering a Polish civilian,
torturing a Czech person or raping a French woman, he could be held accountable at the tribunal
for those crimes. In connection with a crime against humanity of this sort, there is only one
question here, and it relates to liability and sanctions: who is responsible, and under what law

can an individual be prosecuted to ensure effective accountability?74°

To ensure the rule of law is maintained and in order to hold fast to the fundamental
principle of human rights law, the Nuremberg Tribunal had four judges, one appointed by each
major Allied power. Governed by its Charter and the Rules adopted by the Tribunal, the

procedure before the Tribunal was based on the Anglo-American adversarial system.”*! The

738 Furthermore, research has shown that criminal liability of the corporate entity itself aligns more with the
purposes of criminal punishment in terms of retribution, as well as deterrence. Ronald C Slye,
‘Corporations, Veils, and International Criminal Lability’ (2007) 33 Brooklyn Journal of International
Law 955.

73 International Conferences (The Hague), Hague Convention (IV) Respecting The Laws and Customs of War
on Land and Its Annex: Regulations Concerning the Laws and Customs of War on Land, 18 October
1907. <htpp//www.refworld.org/docid/4374cae64.html> accessed 5 November 2016.

740 The leading literature on criminology and organisational behaviour suggests that optimal deterrence is
achievable by holding criminally accountable the individual wrongdoer and the corporation itself. From
a behavioural perspective, this provides a comprehensive approach to dealing with corporate criminality
in its complex dimensions. Nonetheless, individual corporate officers may not be effectively incentivised
when punishment is directed only against the legal person.

741 What is certain in the Nuremberg Trail is that the basis of democracy is government of laws not of men, and
this means that the law is known and applied to all. However, at Nuremberg not only did the judges
applied ex post facto law but also stated that it applied only to Germans. This purse lots of questions
about the actual motives and intention of the judges and the state that nominate them. According to the
judgments of the United States tribunals at Nuremberg the will of the conquerors is absolute, and the
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Charter afforded defendants certain rights, including the right to counsel, to present evidence,
to testify on their own behalf, and to cross-examine the witness. Nonetheless, Article 12
authorised trials in absentia. The Tribunal ordered any punishment upon conviction, including
restrictions on stolen property, imprisonment, and the death penalty. Judgment was final and
not subject to review. An entity known as the Control Council carried out the sentences and
had the power to reduce them.”*? The Tribunal initially indicted 24 defendants and ultimately

tried 22 of them, one in absentia. Of the 22 tried, the Tribunal convicted 19.743

In an empirical analysis, it is difficult to pinpoint the exact flaw in the Nuremberg
Tribunal as indictments and procedures were conducted by countries with strong judicial and
governance systems’* and with a substantial similarity in the process of indictment. Thus, the
question is, will this same principle, that is based on Western ideology, work effectively in
countries in different continents, such as South America, Africa or Asia? There is not clear as
the generalisation view and process adopted in the establishment of the Tribunal makes one
doubt the universal application of human rights accountability. Likewise, the flaws indicated
at the beginning of this chapter explain the gap in the international criminal law system, such
as the biased approach of the system toward some developing countries. Having said that, the
Allies prosecuted numerous defendants before occupation tribunals pursuant to Control
Council Law (CCL) No 107%, which they had promulgated in order to ensure a uniform
standard for the prosecutions. The IMT Charter,”*® Article II of the CCL No 10, granted the
occupation tribunals jurisdiction over crimes against peace, war, and crimes against humanity.
It also stipulated that defendants were to be tried in the country or Allied occupation zone where
they had committed their crime. After the conviction of a defendant, an occupation tribunal
could order imprisonment, fine, forfeiture or the restitution of property, deprivation of civil

rights, or death.”¥’

vanquished have no right to appeal to international law, American law, or any other law against it. Instead
of teaching the Germans that “crime does not pay,” the Nuremberg have enunciated the theory that the
victors are entitled to do anything they please to the vanquished once the war is over.

742 IMT Charter, Article 2, 4 (C), 14 16, 26-29.

43 Telford Taylor, The Anatomy of The Nuremberg Trials: a Personal Memoir (Knopf 201).

44 Ibid.

745 Steven R Ratner, ‘The Schizophrenias of International Criminal Law’ (1998) 33 Texas International Law
Journal 237.

746 Naomi Roht-Arriaza, ‘Institutions of International Justice’ (1999) Journal of International Affairs 473, 491.

"7 CCL No, Article II (3), IV, also see: United Nations War Crimes Commission. Law Reports of Trials of War
Criminals (Vol. 13. United Nations War Crimes Commission 1949).
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The Tokyo Tribunal consisted of eleven judges, all appointed by General MacArthur.”
The jurisdiction, power, and procedures of the Tokyo Tribunal were essentially similar to those
of the Nuremberg Tribunal, although MacArthur™® exerted a significant influence over the
trials to ensure that they would not threaten the success of the occupations.’”° It is quite likely
that the Tokyo trial would have left a positive legacy had the judgment of the court set
important precedents to be cited in international and domestic war criminal tribunals. A
measure of its small and ephemeral impact is that, when, in 1950, the International Law
Commission of the United Nations adopted principles of international law recognised in the
Nuremberg charter and judgment with no mention of Tokyo.”>! It’s snubbing by the UN body
and in recent war crimes tribunals can be ascribed to the fact that it adopted a theory of
conspiracy and a principle of command responsibility more encompassing than at

Nuremberg.”*?

The judges at Tokyo ruled that the defendants had engaged in a conspiracy to wage a
war of aggression and that each of them had played a part in advancing a “common plan” yet
the court’s interpretation of “the ambit of conspiracy liability was too broad, which [had]
filtered in doubts about such an inchoate international crime”.”>® Broad or not, the decisions
written by the Tokyo Trial judges did constitute case law and established the fundamental

principles (had they been recognised as such) for the theory of Joint Criminal Enterprise

748 Toyko Charter Article 2.

7% Frederick John Partington Veale, Advance to Barbarism: The Development of Total Warfare from Serajevo to

Hiroshima (Mitre P 1968), Richard Minear, Victors' Justice: The Tokyo War Crimes Trial (Princeton:
Princeton University Press, 1971), Yuki Tanaka, Tim McCormack & Gerry Simpson, eds., Beyond
Victor's Justice? The Tokyo War Crimes Trial Revisited (Leiden Martinus Nijhoff Publishers, 2011).
Within the office of General Douglas MacArthur, the Supreme Commander for the Allied Powers
(SCAP), in whose name the Charter was promulgated, assessment of the Tokyo Trial’s value ran the
gamut, from the opinion of prosecutor Solis Horwitz that the “proceedings [were] of utmost significance
for the elimination of war,” to the view of General Charles Willoughby, MacArthur’s chief of
counterintelligence, that they were “the worst hypocrisy in recorded history. MacArthur’s office went so
far as to provide the defendants with the services of American lawyers: since the criminal law of modern
Japan was modelled after Continental (specifically, German) law and most of the Japanese lawyers were
not familiar with the Anglo-Saxon court procedures used at the trial, the defense requested, and was
granted, the assistance of American attorneys, some of them selected from among those already
functioning in the Tokyo area and others recruited in the US by the War Department.
[It must be noted here that no similar aid was extended to the German lawyers at Nuremberg although
they had to labourr under the same disadvantage.] Though acting on behalf of their enemies, the
Americans fought hard in their defense, whether by challenging the court’s jurisdiction, requesting a
recess in order to make adequate preparation, flying to Europe to obtain statements favourable to their
clients from Allied diplomats (and, in one instance, from a Nuremberg prisoner on death-row on the eve
of execution), or filing petitions for a writ of habeas corpus in the United States Supreme Court.

750 Richard H Minear, ‘Victors' Justice: Tokyo War Crimes Trial (Princeton University Press 2015).

73! Timothy P Maga, Judgment at Tokyo: The Japanese War Crimes Trials (University Press of Kentucky 2001).

732 Zachary D Kaufman, ‘The Nuremberg Tribunal v The Tokyo Tribunal: Designs, Staffs, and
Operations’ (2009) 43 John Marshall Law School Law Review 753.

733 Timothy P Maga, Judgment at Tokyo: The Japanese War Crimes Trials (University Press of Kentucky 2001).
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(JCE).”* Nonetheless, when the International Criminal Tribunal for the Former Yugoslavia
(ICTY) resurrected this doctrine in the trial of Dusko Tadié, critics claimed there was no
precedent of such a form of liability in international law, completely ignoring (or being
completely ignorant of) the judgment at Tokyo.”>>Thus, for this and other reasons, the Tokyo
Tribunal never enjoyed the degree of attention and precedential authority of Nuremberg.’®
Whether this is a cultural difference or a difference in the country’s governance is not clear,
though it does support the argument which doubts the universal application of the theory of
international criminal law accountability and how effective it could be “universally”.
Nonetheless, the Tribunal tried 28 Japanese leaders and convicted 25. In addition, the Alien

Tribunal tried over 5,000 other Japanese war crimes.”>’

The creation of the ad hoc tribunals opened the way not only for negotiating building
another system of accountability but also on establishing the possibility for following the
establishment of three other judicial mechanisms. The first, to deal with crimes committed
decades ago in Cambodia; the second, dealing with crimes committed in Sierra Leone; and the
third, dealing with crimes committed before the UN administered referendum on the
independence of East Timor in 1999.7°% It also gives the impression that a crime against

humanity cannot go unpunished and accountability is the ultimate objective of the tribunal.

Following this element, it can thus be said that international criminal accountability
satisfies the element of liability and enforcement of international law and international human
rights law on individuals. However, tort and civil law protects the rights of individuals and
property, thus, frames human rights violations as tort. In addition, it addresses some of the
difficulties surrounding corporate accountability that help to fully capture corporate

misconduct not covered under criminal law principles.””® Therefore, framing human rights

754 Neil Boister, ‘The Application of Collective and Comprehensive Criminal Responsibility for Aggression at
The Tokyo International Military Tribunal: The Measure of the Crime of Aggression?’ (2010) 8 (2)
Journal of International Criminal Justice 425, 447.

55 John R. Lewis, Uncertain Judgment: A Bibliography of War Crimes Trials (Santa Barbara ABC Clio Inc 1979).

736 Laurie A Cohen, ‘Application of The Realist and Liberal Perspectives to The Implementation of War Crimes
Trials: Case Studies of Nuremberg and Bosnia’ (1997) 2 Journal of International Law & Foreign Affairs
113.

757 John R Pritchard (n 726).

758 Jelena Pejic, ‘Accountability for International Crimes: From Conjecture To Reality’ (2002) 84 (845) Revue
Internationale de la Croix-Rouge/International Review of the Red Cross 13, 33

759 Because a corporation is an association of individuals that act as agents of the fictional entity, it is necessary
to specify when a legal person “commits” an international crime in terms of Article 25(2) of the Rome
Statute. In a multi-country comparison, it is common in many domestic legal systems that only criminal
acts of organs (as designated by law or the organisational documents) or representatives (that received
delegation of power from an organ) can be imputed to the corporation. Anna F Triponel, Comparative
Corporate Responsibility in The United States and France for Human Rights Violations Abroad (2010)
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violations under tort law may convey the gravity of the violations and the requisite level of
accountability. Thinking along these lines will allow tribunals and courts to provide punitive
and exemplary damages in tort law for corporate human rights violations. This is because, in
tort law remedies, liability can arise even where the corporation has no knowledge as to the
misconduct because tort law may hold that it should have known, that abuse is reasonably
foreseeable. It appears that in applying tort law, the jurisprudence of tort law will potentially

pierce the corporate veil.”*

3.5. Other Tribunals

The Khmer Rouge Tribunal was composed of both Cambodian and international
judges, and was arranged in three extraordinary chambers with the domestic court system. The
subject-matter jurisdiction was over serious human rights violations, violations of international
law and customs of Cambodia, and international violations committed against government
officials during the period of Democratic Kampuchea from 1975 to 1979.7¢! This Tribunal also
strengthened the concept of accountability under international criminal law. However, the

tribunal was far from being an effective accountability system.’®? One of its major drawbacks

and William S Laufer, ‘Corporate Liability, Risk Shifting, and The Paradox of Compliance’ (1999) 52
Vanderbilt Law Review1341. Courts would attribute criminal offenses by directors and high-level
managers to the corporate entity, while acts of low-level employees would generally not give rise to
criminal liability of the corporate entity as a whole. Cristina De Maglie, ‘Models of Corporate Criminal
Liability in Comparative Law’ (2005) 4 Washington University Global Studies Law Review 547. The
standard of respondent superior, according to which corporations can be held liable for acts of any (even
low-level) employee as long as the latter was acting within the scope of employment, is still applied in
the context of corporate criminal liability in the United States, (The jurisprudence of US courts has
confirmed this rule of attribution. Egan v United States, 137 F.2d 369, 379 (8th Cir. 1943), cert denied,
320 US 788 (1943)) but this approach is more the exception than the rule in an international context.
760 Robert B Thompson, .Piercing The Corporate Veil: an Empirical Study’ (1990) 76 Cornell Law Review
1036. Salomon v Salomon and Co. Ltd [1897] A.C 22. From the juristic point of view, a company is a
legal person distinct from its members. This principle may be referred to as the “Veil of Incorporation.’
The courts in general consider themselves bound by this principle. The effect of this Principle is that
there is a fictional veil between the company and its members. That is, the company has a corporate
personality which is distinct from its members. But, in a number of circumstances, the Court will pierce
the corporate veil or will ignore the corporate veil to reach the person behind the veil or to reveal the true
form and character of the concerned company. The rationale behind this is probably that the law will not
allow the corporate form to be misused or abused. In those circumstances in which the Court feels that
the corporate form is being misused it will rip through the corporate veil and expose its true character
and nature disregarding the Salomon principal as laid down by the House of Lords. Broadly there are
two types of provisions for the lifting of the Corporate Veil- Judicial Provisions and Statutory Provisions.
Judicial Provisions include Fraud, Character of Company, Protection of revenue, Single Economic Entity
etc. while Statutory Provisions include Reduction in membership, Misdescription of name, Fraudulent
conduct of business, Failure to refund application money.
Benny Widyono, ‘Dancing in Shadows: Sihanouk, the Khmer Rouge, and The United Nations in Cambodia
(Rowman & Littlefield Publishers 2007).
762 Katheryn M Klein, ‘Bringing the Khmer Rouge to Justice: The Challenges and Risks Facing The Joint Tribunal

761

177



is the negotiation with governments and the UN which must include the procedure for issuing
an indictment and reaching a verdict, amnesty provisions, rules on foreign defence counsel,

763 the official language to be used in the court’®* (which

rules of procedure and most recently,
was very difficult to implement in certain countries). This complexity highlights the difficulties
surrounding accountability based on criminal jurisdiction, but it also shows the UN authority
and advocacy on the rule of law and due process’® is fair treatment through the normal judicial
system, especially a citizen's entitlement to notice of a charge and a hearing before an impartial
judge)’®® in the indictment of alleged offenders of human rights. Whether this is effective is
subject to debate and vigorous research. Specifically, one must examine how much influence
the international community and the UN should have or should not have in the procedure of
international crime, as there are questions over the UN’s fairness and the basic elements of
their decision-making such as the selection of cases for prosecution. A typical example is the
ICC focus on prosecuting Africa Head of State.”’ This was clearly the case with the
International Criminal Court (ICC) and its prosecutorial division, the Office of the Prosecutor
(OTP), and an understanding of the Court requires an appreciation of the circumstances of their
creation and first 11 years of operation. Critics claim that the OTP’s focus on Africa has been
inappropriate. The Chairman of the African Union Commission accused the OTP of African
bias, exclaiming, “Why not Argentina? Why not Myanmar...Why not Iraq?” Rwandan

President Paul Kagame has dismissed the Court, saying it was created to prosecute Africans

in Cambodia’ (2005) 4 Northwestern Journal of Human Rights 549.

763 Colum Lynch, ‘UN Warns Cambodia on War Crimes Tribunal’ (2001) Washington Post (Washington DC 3 )

764 Scott Luftglass, ‘Crossroads in Cambodia: The United Nation's Responsibility to Withdraw Involvement from
The Establishment of a Cambodian Tribunal to Prosecute The Khmer Rouge’ (2004) Virginia Law
Review 893, 964.

765 Niki Kuckes, ‘Civil Due Process, Criminal Due Process’ (2006) 25 (1) Yale Law & Policy Review 1, 61.
The phrase “due process of law” is fundamental to most judicial systems concepts of order and of liberty.
It was first written into the Fifth Amendment of American Constitution by men who had had bitter
experience with the arbitrary power of kings. It was made specifically applicable to the states at the end
of the Civil War, the most bitter internal conflict in some states history. The Fourteenth Amendment
language reads: “nor shall any state deprive any person of life, liberty, or property, without due process
of law”. The importance of this language to present legal problems is made more obvious by reference
to Article VI: “This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be
the supreme law of the Land; and the Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding”. Criminal procedure deals with the
set of rules governing the series of proceedings through which the government enforces substantive
criminal law. Municipalities, states, and the federal government each have their own criminal codes,
defining types of conduct that constitute crimes. George Edwards, ‘Due Process of Law in Criminal
Cases’ (1966) 57 Journal of Criminal Law, Criminology and Police Science 130.

"%Harold A Ashford and Michael D Risinger, ‘Presumptions, Assumptions, and Due Process in Criminal Cases:
A Theoretical Overview’ (1969) 79 (2) Yale Law Journal 165, 208.

767 Kurt Mills, ‘Bashir is Dividing Us": Africa and the International Criminal Court’ (2012) 34 (2) Human Rights
Quarterly 404, 447.
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and others from poor countries. Critics note that the OTP has yet to open an investigation into
crimes allegedly committed in a territory or by nationals of States that are wealthy and powerful
and argue that the failure to do so has weakened support for the ICC in African countries and
given the impression that the ICC is partisan. In addition, some argue that the ICC’s work has
interfered with efforts to achieve peace in Africa or that under-developed, unstable, or stateless
territories need foreign aid more than international criminal investigation and prosecution.
Even where a situation in Africa has been referred to the Prosecutor by a State Party or the
Security Council, the Prosecutor is not obliged to open an investigation into the situation,
including for the reason that s/he believes that there are substantial reasons that an investigation

would not serve the interests of justice.

Nonetheless, both the international tribunal and Cambodian human rights activists are
of the view that the Khmer Rouge Tribunal was properly established. If this can be considered
fact, then it can be said that it marked the “beginning of the end of a culture of impunity”’®®
through securing accountability for human rights abuses under international criminal law. The
important theoretical issue regarding criminal accountability of human rights abuses and crimes

against humanity is the legitimacy’®

of liability involved and how this liability is manifested
in the concept of accountability. The reason behind this is that legitimacy can be classified as
an element of accountability, thus strengthening the position of the court and the proceeding.
Therefore, in the law, power and court authority are related to legality and legitimacy,
respectively. In this sense, legitimacy presupposes legality, the existence of a legal system and
of a power issuing orders according to its rules. Nonetheless legitimacy also provides the
justification of legality, by surrounding power with an aura of authority. It is a kind of a special
qualification, a surplus to the (pure) force which the court exercises in the name of the law. A
legitimate system of law is distinct from a system of mere commands coercively enforced,

which the ICC lacks. Also, the second attempt at establishing accountability was the special

court for Sierra Leone initiated by the government of the country on 10 August 2000.”7°

7% Amy Kazmin and Carola Hoyos, ‘Cambodia Moves Towards. Tribunal of Khmer Rouge’ (Financial Times
2001).

7% The distinction between normative legitimacy and sociological legitimacy. On the one hand, legitimacy as a
normative concept. When “legitimacy” in the normative sense, it is making assertions about some aspect
of the rightness or wrongness of some action or institution. On the other hand, legitimacy is also a
sociological concept. Though these two senses of legitimacy are related to one another, they are not the
same. That’s because an institution could be perceived as legitimate on the basis of false empirical beliefs
or incorrect value premises. The legitimacy concern in this thesis is legal validity, fairness, rule of law
and acceptance of Law,

770 William A Schabas, ‘The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda and Sierra
Leone’ (Cambridge University Press 2006).
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Following the request by the government of Sierra Leone, the UN responded by authorising
the UN Secretary-General Kofi Annan to negotiate an agreement with the Sierra Leone on the
creation of the independent special court and asking him to describe how he met the
government’s request.”’! As a result of the UNSG’s report, the court was created on a “treaty-
based sui generis court of mixed jurisdiction and composition”.”’? The treaty gave the court
power to prosecute the person most responsible for a serious crime against humanity,
international law, and Sierra Leonean law committed in the jurisdiction of the country since

November 1999.

The Sierra Leonean court judges appointed were from Sierra Leone and abroad, while
the prosecutor was appointed by the UNSG after consultation with the government of Sierra
Leone and the deputy prosecutor from Sierra Leone. What made the accountability and
procedure of the enforcement of accountability in the Sierra Leone court extraordinary was that
the court adopted a broad approach to accountability and liability by seeking to include the
international and national court in the process, as well as balancing the interests of the

international community’s enforcement of accountability.”’

Perhaps the concept of
accountability is a notion that must include the national state and national court playing a
significant role in the process and enforcement of human rights obligations. This was evident
when the special court was given a concurrent jurisdiction with domestic courts, similar to the
ad hoc tribunal model. Following this methodology, the court was able to extend its jurisdiction
on issues that created further exchanges between the UNSC and the UNSG, including the
court’s jurisdiction over children’’* and how widely the net should be cast in terms of another

aspect of the court’s personal jurisdiction, as well as the future court’s funding.

After a careful analysis of the establishment of the Sierra Leonean court and other

tribunals, what is clear is that the UN has a great deal of influence over the development and

771 UN Doc. $/2000/915, ((2000), para 1 and 6, 14 August 2000.

772 Report of the Secretary-General on the Establishment of a Special Court of Sierra Leone, UN Doc. S/2000/9135,
9. The Report in it Annex, includes a draft Agreement between the United Nations and the Government
of Sierra Leone on the Establishment of a Special Court for Sierra Leone, and, in Enclosure, a draft Statue
of the Special Court for Sierra Leone.

3 Prosecutor v Sam Hinga Norman, Decision on Preliminary Motion Based on Lack of Jurisdiction (Child
Recruitment), Case No. SCSL-2004-14-AR72 (E), Judgement of 31 May 2004. “Justice Robertson traced
the preparatory work leading to the adoption of the Special Court Statute and argued that the state of
international law in 1996 in respect of child enlistment was unclear to the UN Secretary-General himself.
He pointed out that the question of whether an act was criminalised should be carefully separated from
whether it should be criminalised and considered in depth the principle of “no punishment without law”.

774 The President of The United Nations Security Council Addressed to the Secretary-General, UN Doc.
S/2000/1234, 22 December 200, as see; Secretary-General addressed to the President of the United
Nations Security Council, UN Doc. S/2001/40, 13 January 2001.
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enforcement of accountability in these courts. While the study believes that the state should
play a central role in enforcing accountability, it also argues that the initiation and enforcement
of human rights accountability should primarily rest in the domestic tribunal/court and the
international community, where the state has failed, is unwilling, and where there is weak

governance and a weak judicial system of accountability.

In August 1999, following a referendum in Indonesian-controlled East Timor, in which
80 percent of the population voted for independence, a pro-Indonesia militia with the support
of the Indonesian military instigated a brutal period of repression. A group of experts
recommended an ad hoc tribunal to try those responsible for the human rights abuses.’” This
recommendation, however, was rejected. Instead, the UN Transitional Administration in East
Timor created the Special Panels for Serious Crimes within East Timor’s court system. Each
panel comprised one trial panel with an international and Timorese judge, a court of appeal
with the same composition and a prosecutorial unit made up of mostly an international legal
expert. The Panels had jurisdiction over war crimes, crimes against humanity, genocide
committed between January and October 1999, as well as torture as a freestanding international

crime and domestic crime.””®

The Special Panels were plagued from the start by a shortage of funding and competent
support staff, as well as lukewarm support by both the UN and the Timorese government.”’’
Trial judgment was often poorly reasoned and evinced a lack of comprehension of basic
criminal law principles.”’® The Panel went without a court of appeal in October 2001 to June
2003 due to the disagreement between the UN and the government over appointment; when
the court of appeal began functioning again, many of its decisions contained patent legal errors,
some of which resulted in the conviction of defendants for non-existent or unindicted crimes.””
In the end, 87 low-level defendants were tried and 84 convicted, usually for domestic crimes
and sometimes for crimes against humanity as well. Also, 300 inductees remained safely at

large in Indonesia throughout the duration of the Panels’ existence, including all of the mid and

75 Report of the International Commission of Iquity on East Timor to the Secretary-General, 30 January 2000,
UN Doc. A/54/726-S/2000/59, para.153.
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high ranking inductees.’”®® The UNSC abruptly withdrew funding from the Special Panels in
May 2005, and they closed soon after.”8!

In an examination of the establishment of all the courts and the tribunals for
international crime against humanity, it has emerged that the process and procedure for
accountability in the court jurisdictions are complex.”®* The effectiveness of the accountability
depends ultimately on the cooperation of the state, good legal experts, knowledge of 