INSIGHT

THE EU GENERAL COURT’S 2022 INTEL JUDGMENT:
BACK TO SQUARE ONE OF THE INTEL SAGA

MIROSLAVA MARINOVA®

ABSTRACT: The latest judgment of the General Court in the Intel case annulled the EU Commission’s
decision from 2009 imposing a €1.06 billion fine on Intel for abusing its dominant position by offering
fidelity rebate schemes (case T-286/09 Intel v Commission ECLI:EU:T:2022:19). The judgment reaffirms
the application of an “effects-based” approach which requires careful economic analysis in order to
establish the abusive nature of fidelity rebates. The judgment demonstrates that the presumption
that fidelity rebates are restrictions of competition by object can be rebutted by the dominant com-
pany. It also clarifies that the as efficient competitor (AEC) test is not an indispensable part of the
assessment in examining the foreclosure capability of all rebate systems but can be a relevant factor
where the Commission has carried it out as part of its assessment of the anticompetitive effects of
the rebate schemes. This Insight seeks to examine how this clarification can be translated into con-
crete lessons not only for future cases but also for other cases dealing with similar issues (i.e. the
Qualcomm and Google Shopping cases) and, in particular, the significance of the AEC test as a specific
tool to evaluate the anticompetitive effects of fidelity rebates. The Insight concludes that the recent
judgment leaves more questions than answers regarding the application of the AEC test, and that it
can be seen as signalling the demise of the application of this test for future cases.
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I. INTRODUCTION

This Insight examines the application of the as efficient competitor test (AEC test) in light
of the 2022 judgment of the General Court (GC) in Intel.! In recent years, the application
of the AEC test has been one of the most controversial topics in the field of EU competi-
tion law. The controversy arose from the fact that the AEC test had been endorsed by the
EU Courts as regards abuse of dominance cases concerning pricing practices (TeliaSonera,
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Deutsche Telekom and Post Danmark 1) but rejected in relation to the anticompetitive ef-
fects in cases in which the competition issue identified was not one of pricing (the 2014
GC judgment in Intel, Post Danmark Il, Google Shopping, Qualcomm).? One possible expla-
nation could be that the AEC test should be interpreted as a conceptual principle; often
conflated with a price-cost test, which is one type of evidence to verify a possible exclu-
sionary abuse. What was rejected in the cases above was the application of the price-cost
test; the principle that art. 102 TFEU is only concerned about the exclusion of equally
efficient rivals stands. The 2022 GC judgment reaffirms this principle and confirms that
the AEC test (in terms of price-cost test) is not an indispensable part of the assessment
of anticompetitive foreclosure. However, it can nevertheless be a relevant factor where
the Commission chooses to carry out this test as part of its assessment. The Insight con-
cludes that there are still many open questions and uncertainties regarding the applica-
tion of the test.

IT. BACKGROUND

11.1. THE EUROPEAN COMMISSION DECISION

In its decision of 13 May 2009, the European Commission found that fidelity rebates pro-
vided by Intel to Dell, HP, NEC and Lenovo and one retailer (MSH) which were conditional
upon those companies purchasing all or nearly all of their x86 Central Processing Units
(CPUs) from Intel violated art. 102 TFEU, and fined it in an amount of over a billion euros.*
The Commission found that Intel had committed a single and continuous infringement
of art. 102 TFEU by implementing a strategy, the aim of which was to foreclose Intel's only
competitor, Advanced Micro Devices (AMD) from the market.> According to the Commis-
sion, Intel engaged in two separate types of exclusionary abuse of its dominant position,
forming part of a single strategy to foreclose AMD,® namely: conditional rebates and pay-
ments and so-called “naked restrictions”, the effects of each conduct reinforcing the
other.” In addition, it found that the rebates had the effect of restricting those companies’

2 Case C-52/09 Konkurrensverket v TeliaSonera Sverige AB ECLI:EU:C:2011:83, case C-280/08 P Deutsche
Telekom v Commission ECLI:EU:C:2010:603; case C-209/10 Post Danmark A/S v Koncurrenceradet
ECLI:EU:C:2012:172 (hereinafter Post Danmark ).

3 Case T-286/09 Intel v Commission ECLI:EU:T:2014:547; case C-23/14 Post Danmark A/S v Konkurrenc-
eradet ECLI:EU:C:2015:651 (hereinafter Post Danmark Il); case T-612/17 Google and Alphabet v Commission
ECLI:EU:T:2021:763 (appeal pending, case (C-48/22); case T-235/18 Qualcomm v Commission
ECLI:EU:T:2022:358.

4 European Commission Decision of 13 May 2009 case COMP/37.990 Intel (hereinafter Commission
Decision).

5 Ibid. para. 895.

6 Ibid. paras 1598 ff.

7 Ibid. para. 917.
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freedom to choose their source of supply and prevent other competitors from supplying
them with corporate desktop x86 CPUs over the period in question.®

The Commission conducted an assessment to evaluate the effect of fidelity rebates
including a price-cost test but emphasised that this assessment was not necessary, and
it was conducted merely for completeness. By referring to the settled case law, the Com-
mission concluded that the assessment of an actual foreclosure effect of fidelity rebates
granted by a dominant company was not required for an infringement of art. 102 TFEU
to be found. Itis sufficient to demonstrate that the conduct of the dominant undertaking
is capable or likely to restrict competition,® which means that a violation of art. 102 TFEU
may also result from conduct by a dominant company that is anticompetitive by object.®

11.2. THE 2014 GENERAL COURT JUDGMENT IN /NTEL

On appeal, the GC upheld the Commission’s decision and reasserted the settled case law
concerning fidelity rebates under art. 102 TFEU." The GC concluded that the Commission
was not required to prove a causal link between the practices under consideration and
the actual effects on the market and that the price-cost test was not required for finding
an infringement of art. 102 TFEU. In its reasoning, the GC distinguished between three
categories of rebates - quantity rebates, exclusivity rebates and “other” rebates, and
made clear that the first category is generally considered lawful. The GC considered the
second category to be exclusive by nature if there is no objective justification for granting
it, renaming them “exclusivity rebates” (because they are granted on the condition that
customers obtain all or most of their requirements from the undertaking in a dominant
position). The GC confirmed the Commission’s position that the rebates granted to Dell,
HP, NEC, and Lenovo fell within this second category and therefore their anticompetitive
effects can be presumed. For that reason, it was unnecessary to undertake an analysis of
their actual effects.’?

The third category of rebates comprised “other rebates” systems, granted on the ba-
sis of certain non-exclusivity related conditions. According to the GC, these could not be
presumed anticompetitive, and as such it was necessary to consider all the circumstances
in order to assess whether they may have foreclosure effects. The GC further clarified
that: “(...) even in the case of rebates falling within the third category, for which an exam-
ination of the circumstances of the case is necessary, it is not essential to carry out an
AEC test”.'®> Notably, the GC distinguished between pricing and non-pricing abuse

8 Ibid. para. 972.
% Ibid. para. 922.
10 Ibid. para. 923.
" Intel v Commission cit.
2 Ibid. para. 103.
'3 Ibid. para. 144.
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practices and stated that the AEC test may be a necessary part of the assessment of price-
based abuses (which clearly suggests that the Court equated the AEC test with a price-
cost test) because “itis impossible to assess whether a price is abusive without comparing
it to other prices and costs”,' whereas in the case of exclusivity rebates, it is the condition
of exclusive or quasi-exclusive supply that makes access to the market more difficult. It
is therefore the conditions that is abusive, rather than the amount of the rebate.’® The
GC considered the relevance of the coverage of the practices in question and concluded
that in markets where the structure of competition is already weakened by the mere
presence of a dominant company, even a small further weakening of the degree of com-
petition may constitute an abuse of dominant position.® Finally, the GC considered that
the duration of the supply contracts is not relevant but it is important to consider the
possibility of termination/switching to an alternative source of supply without incurring
costs. The court concluded that the incentive for customers to purchase exclusively from
Intel was based on the existence of a financial incentive, which in practice would prevent
them from terminating the contract, regardless of the possibility of termination.’”

1.3. THE /INTEL JUDGMENT OF THE COURT OF JUSTICE

In a judgment issued on 6 September 2017, the Court of Justice (CJEU) overturned the GC's
decision and referred the case back for further assessment of the arguments put forward
by Intel regarding whether the rebates at issue were capable of restricting competition.'®
The CJEU began its reasoning by reiterating that the purpose of art. 102 TFEU is to
ensure that effective competition is not distorted, clarifying that a dominant company is
not prevented from competing on the merits, and that only if a competitor at least as
efficient as the dominant company in terms of, among other things, price, choice, quality
or innovation is excluded should the conduct be considered abusive (this principle had
already been established in the case law in Post Danmark 1)."® Next, the CJEU reiterated
settled case law on the concept of dominance and the special responsibility of dominant
firms.2® The “special responsibility” means that a dominant company can be prohibited
from adopting pricing practices that can exclude a competitor as efficient as the domi-
nant company which strengthens its dominant position. As a result, “not all competition
by means of price may be regarded as legitimate”.?' From this perspective, the AEC test

4 Ibid. para. 152.

15 Ibid. para. 152.

16 |bid. para. 116.

7 Ibid. para. 113.

'8 Case C-413/14 Intel v Commission ECLI:EU:C:2017:632 (hereinafter: Intel-Appeal). The naked re-

strictions were left untouched by the Court of Justice, as Intel did not appeal this part of the judgment.

9 Ibid. paras 133-134 referring to Post Danmark | cit.

20 |pid. para. 135.

21 Ibid. para. 136.
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should be interpreted as a conceptual principle according to which art. 102 TFEU is only
concerned about the exclusion of equally efficient rivals. However, the CJEU did not dis-
tinguish the AEC test as a principle from the price-cost test, which can be considered as
simply one type of evidence to verify a possible exclusion of equally efficient rivals.??

The CJEU also reiterated settled case law on fidelity rebates according to which if a
dominant company ties its purchasers to obtain all or most of their requirements exclu-
sively from that undertaking, it abuses its dominant position within the meaning of art.
102 TFEU.23 However, the CJEU clarified that this presumption can be rebutted if the de-
fendant provides supportive evidence that its conduct is not capable of restricting com-
petition; a possibility already established under art. 101 TFEU.?* In that case, the Com-
mission is required to analyse all the circumstances including the extent of the undertak-
ing's dominant position on the relevant market, the coverage and the duration of the
practice and the conditions and arrangements for granting the rebates. The Commission
must also assess the possible existence of a strategy aiming to exclude competitors that
are at least as efficient as the dominant undertaking.2> In this respect, the CJEU stressed
the importance of trading off efficiency benefits against foreclosure risks.?

The Court further clarified that, in cases when the Commission carries out an in-
depth analysis of all the circumstances, including an AEC test (in terms of a price-cost test)
and the defendant is able to present evidence to contest the validity of the Commission’s
findings, the GC must examine all of these arguments.?” Moreover, the Court noted that
although the Commission considered that the evaluation of all the circumstances and, in
particular the price-cost test, was unnecessary to find an abuse of dominant position, it
nevertheless chose to carry out such an analysis. As a result, the test played an important
role in the Commission’s assessment.?® For that reason, the GC was required to examine
all of Intel's arguments concerning the price-cost test.?® The CJEU clarified that the cor-
rectness of the implementation of the test should be assessed because it was in the de-
cision and the defendant challenged the Commission’s analysis by providing evidence
that challenged the correctness of this analysis. In other words, the case was sent back
to the GC on procedural grounds because the judgment had failed to take into account

22 According to KU Kihn and M Marinova, The Role of the “As Efficient Competitor” Test after the CJEU
Judgment in Intel’ (2018) Competition Law & Policy Debate 64, the AEC test should be interpreted as a
concept, and not as a formal price-cost test. See generally M Marinova, Fidelity Rebates in Competition Law:
Application of the ‘As Efficient Competitor’ Test (Wolters Kluwer 2018).

23 Intel-Appeal cit. para. 137.

2 Joined cases (C-403708 and C-429/08 Karen Murphy v Media Protection Services Ltd
ECLI:EU:C:2011:631, paras 140 and 143; case C-67/13 P Groupement des Cartes Bancaires v .Commission
ECLI:EU:C:2014:2204, para. 69.

25 Intel-Appeal cit. para. 139.

26 |bid. para. 140.

27 Ibid. paras 141-42.

28 |bid. para. 143.

29 Ibid. para. 144.



632 Miroslava Marinova

Intel's arguments in the name of the rights of defence. Finally, the GC's findings with re-
spect to the naked restrictions were not annulled by the CJEU.

ITT. THE 2022 GENERAL COURT DECISTON IN /NTEL

On remand, in its 2022 judgment in Intel, the GC annulled the Commission's decision,
which according to the court was justified by a single error resulting from the failure to
take into consideration, in the initial judgment, Intel's arguments that challenged the
Commission’s AEC analysis, which was applied to test the legality of the loyalty rebates.
The GC was clear that the naked restrictions were not subject to the same standard, and
they did not require further assessment.3® The GC also accepted the characterisation of
the rebates at issue as “exclusivity rebates”.?’

The main reasoning of the judgment is drawn from the CJEU’s 2017 ruling, according
to which the presumption of illegality of fidelity rebates granted by a dominant company
stands but that presumption does not allow the Commission to disregard evidence sub-
mitted by the dominant company during the administrative procedure, in which case the
Commission has the obligation to assess the anticompetitive effects of rebate schemes.

The ratio of the GC's judgment was that the presumption of illegality of fidelity re-
bates can be rebutted if the dominant company provides evidence that its conduct is not
capable of anticompetitive distortion of competition. In that case the Commission must
analyse the foreclosure effect by reference to the criteria outlined by the CJEU's 2017
decision, namely: the extent of the dominant position; the conditions and arrangements
for granting the rebates; the share of the market covered by the practices and their du-
ration and the possible existence of an exclusionary strategy.3? In addition, the AEC test
is not an indispensable part of this analysis but because the Commission decided to con-
duct the test, the GC had to revisit the Commission’s AEC test analysis in accordance with
the CJEU's judgment.33

The GC accepted that the evidence adduced by Intel cast doubt on the correctness of
the Commission’s findings of the AEC analysis.3* In particular, it concluded that the Com-
mission made an error in its application of the AEC test, affecting in particular the calcu-
lation of the contestable shares (i.e. the proportion of a customer's demand that could
be captured by an as-efficient-competitor) and the value of the conditional rebates. The
court found that the evidence relied on by the Commission to conclude that the rebates
granted to Dell and HP were capable of having a foreclosure effect throughout the entire
infringement period was not established to the requisite legal standard.3> In addition, the

30 Intel-Renvoi cit. paras 90-96.
31 Ibid. para. 97.

32 Ibid. para. 119.

33 pid. paras 121-122.

34 Ibid. para. 482.

35 Ibid. paras 168-335.
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court found that the Commission had not established, to the requisite legal standard, the
validity of the conclusion that Intel's rebates granted to Lenovo were capable of having
or likely to have anticompetitive foreclosure effects on account of errors made by the
Commission in the assessment of the non-cash advantages offered by Intel to Lenovo.
According to the court, this ultimately affected all the component parts of the examina-
tion of the rebates granted to that OEM.36

Similarly, as regards the rebates granted to NEC, the GC found that the Commission
"made two errors of assessment, first, by using an exaggerated value for the conditional
rebates and, second, by extrapolating the results which it obtained for the fourth quarter
of 2002 to the entire period of the alleged infringement.”3” Next, the court accepted that
the Commission’s AEC analysis for the rebates granted to MSH was validated by an error,
given that the Commission extrapolated the results obtained for the fourth quarter of
2002 for the whole of the alleged infringement period.38

Finally, the GC concluded that the Commission had failed to properly evaluate two
out of the five criteria that should be assessed in order to establish a foreclosure capa-
bility as set out in para. 139 of the CJEU judgment, namely the share of market covered
and the duration of the rebate schemes.3°

The Commission has decided to appeal the GC judgment. It will therefore be inter-
esting to see what happens next.°

TV. CRITICAL ANALYSIS AND FURTHER DISCUSSTON

The main reason for the annulment of the Commission’s decision was the failure of the
GG, in its initial judgment, to take into consideration Intel's arguments challenging the
Commission’s AEC analysis (in terms of a price-cost test). A considerable part of the GC's
decision was devoted to assessing the evidence used by the Commission in the applica-
tion of the price-cost test and the arguments submitted by the applicants.*’ However,
despite the careful review of the price-cost test conducted by the Commission, the GC's
decision in Intel left more questions than answers, as it remains unclear how the results
of the test, if applied correctly, fit with the rest of the evaluative criteria/market condi-
tions. In addition, the question of whether the price-cost test is a supportive or decisive
factor in finding an infringement of art. 102 TFEU is also omitted. Next, does the positive
result of the price-cost test mean that the conduct is not an abuse of dominance even if
the other circumstances suffice to show the risk of anticompetitive foreclosure? The

36 Ibid. paras 412-457.

37 Ibid. paras 336-411.

38 |bid. paras 458-481.

39 Ibid. para. 521.

40 Case C-240/22 P Commission v Intel Corporation pending.
41 Intel-Renvoi cit. paras 128-149.
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correct question that the court was expected to deal with is: “Should the Commission
have been using the price-cost test at all in this particular case?”#? In contrast, the GC in
its initial judgment considered the price-cost test to be irrelevant for the assessment of
exclusivity rebates for two reasons. First, the GC clarified that the price-cost test is limited
to pricing practices and is thus irrelevant for the evaluation of exclusivity rebates. In the
Intel case, exclusivity rebates were regarded as unrelated to pricing conduct. The same
position can be found in GC's judgment in the Google Shopping case, where the court pro-
vided the important clarification that the AEC test (in terms of a price-cost test) is appli-
cable only in pricing practices and does not make sense in cases where the competition
issue identified is not one of pricing.*3

Second, the GC clarified that the test cannot capture the rebates’ anticompetitive na-
ture, and that foreclosure effects could arise even if an as-efficient competitor could the-
oretically enter the market. This statement indicates that the GC considered that the test
is prone to false negatives in holding that even if a competitor is able to cover its costs,
this does not mean that there is no foreclosure effect.* This statement could be inter-
preted as suggesting that even if the test is passed by the dominant company, the exist-
ence of other evidence, such as unavoidable trading partner status, the significant part
of demand secured for the dominant company, retroactivity of rebates in combination
with additional anticompetitive conditions, i.e. the “naked restrictions”, would be suffi-
cient to find Intel's rebate system to be capable of harming competition. In support of
this view, we might look at the relevant economic theories providing support for the con-
clusion that, under these circumstances, fidelity rebates can be anticompetitive even if
prices are above an appropriate measure of cost.*®

Next, the GC in its initial judgment held that the price-cost test is also not required
for the evaluation of the “other” types of rebates because the assessment of “all the cir-
cumstances” was considered sufficient to demonstrate the existence of a loyalty mecha-
nism, which was deemed to amount to an anticompetitive effect without need for a price-
cost test. This position was adopted in AG Kokott's opinion“® and repeated in the Post
Danmark Il judgment, where the CJEU regarded the AEC test as neither legally required
nor decisive for establishing an abuse, which might be seen as limiting its usefulness in

42 For a colourful explanation of the inapplicability of the test, see D Foster, The AImost Exsanguinated
Corpse (AEC) and Other Crimes: The Intel Saga Returns’ (27 January 2022) www.linkedin.com.

43 Google and Alphabet v Commission cit. paras 538-541.

44 Intel v Commission cit. para. 150.

45 ] Simpson and A Wickelgren, The Use of Exclusive Contracts to Deter Entry’ (2001) SSRN pa-
pers.ssrn.com; ] Simpson and A Wickelgren, ‘Naked Exclusion, Efficient Breach, and Downstream Competi-
tion’ (2007) American Economic Review 1305; JM Abito and ] Wright, ‘Exclusive Dealing with Imperfect Down-
stream Competition’ (2008) International Journal of Industrial Organisation 227; P DeGraba, ‘Naked Exclu-
sion by a Dominant Input Supplier: Exclusive Contracting and Loyalty Discounts’ (2013) International Journal
of Industrial Organization 516.

46 Case C-23/14 Post Danmark A/S v Konkurrencerddet ECLI:EU:C:2015:343, opinion of AG Kokott, para. 56.
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general.#’ The CJEU considered the application of a price-cost test to be irrelevant for this
particular case, for two main reasons. Firstly, the Court considered that the characteris-
tics of the market in this particular case could not accommodate a competitor as efficient
as Post Danmark, in which case the presence of a less efficient competitor still might
impose a competitive constraint on the dominant company.*® Secondly, it held that the
application of the AEC test does not constitute a necessary condition for a finding of
abuse, which means that there is no legal obligation to make use of that test.

Finally, the GC's rejection of the price-cost test in its initial judgment is in line with the
position of many academics who argue that the test is subject to significant implementa-
tion errors for a number of reasons.* Firstly, the accuracy of the test depends on the
proper estimation of the contestable share of sales, which is a difficult, expensive and
unpredictable task.>° For example, in the context of bundled rebates, the discount for the
bundle should be attributed to the competitive product in the bundle (which is a distinct
product), whereas in the context of single product rebates, the discount should be at-
tributed to the contestable share of demand for one product. From this perspective, alt-
hough the economic logic of the test is similar for both single-product retroactive rebates
and bundled rebates, its practical implementation differs significantly in terms of an es-
timation of the contestable part of demand.

This raises the question of how to identify the contestable share of demand. One
may argue that contestable share is equal to the market share of the dominant company.
On this view, if a dominant company has 70 per cent market share, the contestable part
would be 30 per cent. Alternatively, the contestable share may relate to the dominant
company’s discount level, i.e. if the threshold for obtaining rebates is 80 per cent, then
the contestable part is 20 per cent.>' Others may argue that contestable share is the dif-
ference between non-contestable units and the threshold for obtaining the discounts, i.e.
if the non-contestable share is 60 per cent and the threshold for obtaining rebates is 80
per cent, it means that contestable share is 20 per cent.”? Thus, the uncertainty of

47 ] Venit, ‘Making Sense of Post Danmark | and Il: Keeping the Hell Fires Well Stoked and Burning’
(2016) Journal of European Competition Law & Practice 165.

48 Indeed, many commentators argued that in certain markets the exclusion of a less efficient com-
petitor can lead to persistent market power and as such, consumers could be better off if some less effi-
cient competitors are protected. See KU Kilhn and M Marinova, ‘The Role of the “As Efficient Competitor”
Test after the CJEU Judgment in Intel’ cit. 67.

4% S Salop, ‘The Raising Rivals’ Cost Foreclosure Paradigm, Conditional Pricing Practices and the Flawed
Incremental Price-cost Test' (2017) Antitrust Law Journal 371.

50 H Zenger, ‘Loyalty Rebates and the Competitive Process’ (2012) Journal of Competition Law and Eco-
nomics 717; D Moore and | Wright, ‘Conditional Discounts and the Law of Exclusive Dealing’' (2014) George
Mason Law Review 1205, 1242; R Lande, ‘Should Predatory Pricing Rules Immunize Exclusionary Discounts?’
(2006) Utah Law Review 863, 880.

51 D Moore and J Wright cit. 1243.

52N Economides, ‘Tying, Bundling and Loyalty/Requirement Rebates’ in E Elhauge (ed), Research Hand-
book on the Economics of Antitrust Law (Edward Elgar Publishing 2012) 31.
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defining contestable share may lead to an unpredictable outcome, leading to disagree-
ment between the two sides relying on different calculations.>? For these reasons, the
application of the test in practice is questionable. Secondly, the identification of the ap-
propriate measure of cost might be an issue in industries with high fixed costs and rela-
tively low marginal costs, and with corresponding difficulties in accounting sunk costs.>*

Based on the above, it can be suggested that this modified price-cost test, although
economically rational, is subject to implementation errors and cannot reliably identify
whether the conduct would lead to anticompetitive exclusion. In particular, and taking
account of a considerable set of academic sources, fidelity rebates granted by a dominant
company can lead to anticompetitive exclusion even if the dominant company’s price is
above an appropriate measure of costs.

Thus, what matters is an exclusion of a competitor that is at least as efficient as the
dominant one, regardless of whether a price-cost test is met or not. The Commission’s
Guidance Paper recognises this and proposes that the assessment of anticompetitive
foreclosure in cases of non-price conduct, such as exclusive purchasing, refusal to supply
and tying should be evaluated without a price-cost test.>> Arguably, the case law has long
recognised that some forms of conduct can be exclusionary without involving below-cost
pricing.>® Thus, if the concept of the AEC test is that only exclusion of an as-efficient com-
petitor is capable of harming consumers, it still can be an effects-based approach even if
the assessment is carried out without a formal price-cost test. In this sense, the concept
of the AEC test might be more broadly interpreted than the view that the AEC test is only
a price-cost test. Moreover, the concept of an AEC test, not the price-cost test in itself, can
be correctly equated with the effects-based approach.

However, the Guidance Paper lacks clarity as to how to differentiate between condi-
tional rebates that have effects similar to an exclusive purchasing obligation (non-price
conduct) and those that might be regarded as pricing conduct. Some forms of conduct,
such as tying and refusal to deal, can easily be categorised as non-price conduct, while
predatory pricing and margin squeeze can readily be categorised as pricing conduct. How-
ever, for conditional rebates it might not be so obvious.*” Indeed, it is unclear when con-
ditional rebates fall within a pricing or non-pricing category, which is crucial for the choice

53 S Salop, ‘The Raising Rivals’ Cost Foreclosure Paradigm’ cit. Indeed, it is very likely that any analysis
conducted by the dominant company would not be based on the same data as that conducted by an au-
thority, given the authority’s likely access to information from more sources.

54 Jacobson, ‘A Note on Loyalty Discounts’ (2010) The Antitrust Source 1.

5> Communication C 45/7 from the Commission — Guidance on the Commission's enforcement prior-
ities in applying Article 82 of the EC Treaty [now art. 102 TFEU] to abusive exclusionary conduct by dominant
undertakings.

56 Case C-53/92 P Hilti v Commission ECLI:EU:C:1994:77, case C-333/94 P Tetra Pak International SA v
Commission ECLI:EU:C:1996:436 para. 41.

57 AJessen, Exclusionary Abuse after the Post Denmark | Case: The Role of the Effects-Based Approach under
Article 102 TFEU (Wolters Kluwer 2017) 104.
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of the appropriate framework for their assessment. If conditional rebates are regarded as
pricing conduct, an application of a price-cost test would be relevant for the evaluation of
their anticompetitive effect; if they are regarded as non-price conduct, an evaluation of
qualitative evidence rather than comparing price and cost would be relevant.

It is therefore doubtful that it is appropriate for the Guidance Paper to classify some
rebates as amounting to exclusive dealing (non-price conduct) while proposing to evalu-
ate their effect by applying an innovative price-cost test, which is extremely complex,
prone to implementation errors and which no court endorses so far.>® It was expected
that, on remand in the Intel case, the GC would raise this point as a central issue but it
did not do so.

Finally, the GC position that the Commission had failed to properly evaluate the share
of the market covered and the duration of the rebate schemes is in contradiction with its
statement in its initial judgment, according to which even a small further weakening of
the degree of competition may constitute an abuse of dominant position. Accordingly,
the CJEU in Post Danmark Il took the view that it was not appropriate to create a de minimis
threshold above which a practice should be considered anticompetitive merely because
competition was already weakened by the presence of the dominant company.>® As read-
ers will know, the EU Courts have so far refused to evaluate the coverage of fidelity re-
bates. A possible explanation might be that in some markets characterised by high fixed
costs and constant demand, a rival needs to achieve minimum efficient scale (MES) in
order to enter the market or to compete effectively with the dominant company if it is
already in the market. In these markets, the dominant company might tie an insignificant
part of demand, which might nonetheless be large enough to prevent the rivals from
achieving MES.®° The position of the GC regarding the duration of the rebates is also in
contrast to its position in the initial judgment, where it refused to accept the duration of
exclusivity rebates as short because of the cumulative effect of multiple agreements. Ar-
guably, the relevance of the reference period had been acknowledged by the EU Courts,
although the case law does not provide clear indications as to how long is enough for an

58 Organization for Economic Cooperation and Development, Fidelity and Bundled Rebates and Dis-
counts DAF/COMP(2008)29, US submission www.oecd.org.

9 post Danmark I/ cit. paras 70-73. The position of the CJEU in Intel not to consider the second ground
of Intel's appeal which dealt with market coverage “may be a signal that it still rejects, or is at least uncertain
about, the possibility of a de minimis threshold under article 102", as rightly observed by ] Venit, ‘The Judg-
ment of the European Court of Justice in Intel v Commission: A Procedural Answer to a Substantive Ques-
tion?' (2017) European Competition Journal 172, 186.

60 This position is based on the economic theory of raising rivals’ costs, according to which a small
amount of foreclosure might create strategic barriers and may thus suffice to marginalize competitors of
a dominant company by preventing them from reaching MES. According to this theory, the degree of fore-
closure does not make economic sense, and intervention might be appropriate irrespective of the percent-
age of the foreclosed market. See ] Jacobson, ‘Exclusive Dealing, Foreclosure, and Consumer Harm’ (2002)
Antitrust Law Journal 311.
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anticompetitive effect to be presumed.®’ However, according to some empirical studies
in the economic literature, the duration of the reference period (even that it is an essen-
tial part of any rebate system) cannot be endorsed as a part of the economic assessment
of retroactive rebates and their potential foreclosure effect because the rebate percent-
age, the threshold and the amount already bought is sufficient for the conclusion in that
respect.®? Other empirical models reported that looking only at the length of the contract
is misleading; instead, it is important to assess “to what extent a contract of a given length
locks the parties into a relationship” due to the penalties that a customer would have to
incur in order to terminate a contract.® These statements could be interpreted as sug-
gesting that the reference period in itself is not a sufficient indicator to be taken into
account; instead, the possibility of terminating the agreement with short notice without
penalties, such as a termination of the contract or requirement to return the rebates,
would suggest that the practice is capable of harming competition.®* From this perspec-
tive, the GC's reasoning not to accept the duration as short was based on the existence
of a financial incentive, which in practice prevented customers from terminating the con-
tract.®> From this perspective, an evaluation of the reference period in itself seems re-
dundant. Here again, the recent judgment of the GC in Intel failed to address these issues.

V. CONCLUSION

The recent judgment of the GC in Intel is not revolutionary. It reaffirms that art. 102 TFEU
is only concerned about the exclusion of equally efficient rivals and that the presumption
of illegality for fidelity rebates used by a dominant company is rebuttable - principles that
have already been clarified by the CJEU. Arguably, the judgment failed to address many
important questions regarding the application of the AEC test, simply because the GC was
following the framework set out by the CJEU in its previous judgment in the same case.
The GC assessed the evidence used by the Commission in the application of the price-
cost test and the arguments submitted by the applicants, and concluded that the Com-
mission had made an error in its application of the AEC test. However, the GC did not
touch upon the question as to whether the Commission should have been using the

61 Case 322/81 Michelin v Commission ECLI:EU:C:1983:313 para. 81, case T-203/01 Michelin v Commission
ECLI:EU:T:2003:250 para. 88.

62 F Maier-Rigaud, 'Switching Costs in Retroactive Rebates-What's Time Got to Do with it?’ (2005) Euro-
pean Competition Law Review 272; G Faella, ‘The Antitrust Assessment of Loyalty Discounts and Rebates’
(2008) Journal of Competition Law and Economics 375, 405; See also ] Jacobson, ‘Exclusive Dealing, Foreclo-
sure, and Consumer Harm' cit. 352. According to Jacobson, in some of the recent U.S. cases, “the duration
of the agreements had little to do with the real-world lack of any credible ability of the affected customers
to switch to alternatives”.

63 P Aghion and P Bolton, ‘Contracts as a Barrier to Entry’ (1987) American Economic Review 388, 389.

64 Jacobson, ‘Exclusive Dealing, Foreclosure and Consumer Harm' cit. 352. See also P Ibafies Colomo,
‘The Future of Article 102 TFEU After Intel’ (2018) Journal of European Competition Law & Practice 293.

85 Intel v Commission cit. para. 113.
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price-cost test at all in this particular case. Finally, the GC has only concluded that the
Commission had failed to properly evaluate the share of the market covered and the
duration of the rebate schemes as evidence to determine the capability of Intel's rebates
to have a foreclosure effect. It did not engage further with its position in the initial judg-
ment, according to which the argument that the duration of exclusivity rebates was short
could not be accepted because of the cumulative effects of multiple agreements. Nor did
it engage further with and its position regarding market coverage, according to which
even a small further weakening of the degree of competition may constitute an abuse of
dominant position. From the above, it is doubtful, however, that in future cases the Com-
mission will assess rebates that amount to exclusive dealing (non-price conduct) by ap-
plying an innovative price-cost test. Such a test is extremely complex, prone to implemen-
tation errors, and so far has not been endorsed by the EU Courts as appropriate.
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